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INDIAN SELF-DETERMINATION AND
EDUCATION ASSISTANCE ACT

FRIDAY, JULY 29, 1984

Housk oF REPRESENTATIVES,
SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS,
COMMITTEE ON NATURAL RESOURCES,
Washington, DC.

The subcommittee met, pursuant to call, at %59 a.m. in room
1324, Longworth House Office Building, Hon. Bill Richardson
{chairman of the subcommittee] presiding.

STATEMENT OF HON. BILL RICHARDSON, A U.S. REPRESENTA-
TIVE FROM NEW MEXICO, AND CHAIRMAN, SUBCOMMITTEE
ON NATIVE AMERICAN AFFAIRS

Mr, RiciiARDSON. The Subcommittee on Native American Affairs
will come to order. This morning we will be taking testimony on
the implementation of the Indian Self-Determination Act, and also,
the development of regulations following passage of the 1988
amendments to the Self-determination Act. :

The Indian Self-determination and Education Assistance Act was
signed into law in 1975 in order to maximize tribal participation
in the planning and administration of practical services and pro-
grams, as well as to reduce the Federaf) bureaucracy within those
programs,

Despite passage of the act, tribal attempts to assume the oper-
ation of Federal programs have been hindered by an increased Fed-
eral operation of Federal programs, and they have been hindered
by an increasad Federa! bureaucracy as well as by restrictive and
unnecessary contracting regulations.

The 1988 amendments to the Indian Self-determination Act were
intended to remove these barriers to contracting. The 1988 amend-
ments required the BIA and the Indian Health Service to develop
regulations with the participation of tribes by October of 1989.

Six years later, the agencies have yet to promulgate regulations.
Despite the preparation of two sets of negotiated tribal Federal
draft regulations between 1988 and 1990, the agencies shut down
further tribal consultation from mid-1990 until earlier this year.

In January of this year the agencies finally published a proposed
set of regulations which bore little, if any, resemblance to the prior
negotiated drafts. The proposed regulations are several hundred
pages in length and actually complicate, rather than simplify, the
contracting process. In other words, the new regulations would ac-
complish exactly the opposite of what the 1988 amendments in-
tended to achieve.
nm
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The regulatory process has cost the tribes hundreds of thousands
of dollars, and has led to great confusion within Indian country and
along the Federal agencies. Despite the Agency’s recent ple?ge to
extend the comment period and renegotiate the proposed regula-
tions, tribes remain suspicious because not only have the tribes al-
ready been through twc previous negotiations, but the issues now
in dispute are the very same issues that were in dispute six years
ago.

Finally, I am sure that all of the witnesses are familiar with 5.
2036, legislation introduced by our good friend, Senator John
McCain, to eliminate or in some instances minimize the promulga-
tion of further regulations under Indian Self-determination Act,
and to establish a model Self-determination Act contract. On
Wednesday I introduced similar legislation to Senator McCain's,
H.R. 4842. To the extent that witnesses are prepared to comment
on these legislative proposals, the subcommittee welcomnes such tes-
timony.

We must have fewer regulations. Last September, the President
signed an Executive Order calling for each department and agency
to eliminate at least 50 percent of its internal management regula-
tions within three years. I believe that the regulations governing
the Indian Self-determination Act contracting process are no excep-
tion to this rule,

At this time I would remind all witnesses to summarize as much
as possible. Their full statements will be made part of the record.
The record will be kept open for two weeks. Right now I would like
to submit the background for the record.

[The information follows:]

BACK3ROUND OX THE INDIAN SELF-DETERMINATION AND EDUCATION ASSISTANCE ACT

The Indian Self-Determination and Education Assistance Act was signed into law
in 1975 in order to maximize tribal participation in the plannini‘and administration
of Federal services and programs, as well as to reduce the Federal bureaucracy
within those Indian programs. Despite passage of the Act, tribal attempts to assume
the operation of Federal programs were hingered by an increased Federal bureauc.
racy as well as restrictive and unnecessary contracting regulations. The 1988
Amendments to the Indian Self-Determination Act were intended to remove these
barriers to contracting. The 1983 Amendments required the Bureau of Indian Af-
fairs and the Indian Health Service to develop regulations with the participation of
Indian tribes by October of 1989,

Six years after passage of the 1988 Amendments, the agencies have yet to promul-
gate regulations. Pespite the preparation of negotiated tribal-Federal draft regula-
tions. the apencies rejected the nepotiated regulations. In January 1994, when the
agencies finally published their proposed set of regulations, the proposal bore little
rezemblance to the negotiated draft but rather contained nearly all of the agencies'
positions from their earlier drafts. The comments period on the proposed regulations
closes in August 20. Recently, the agencies and the tribes have agreed to re-nego-
tiate the content of the propesed regulations under the Federal Advisory Committec
Act in October of this year.

The regulatory process has cost the tribes hundreds of thousands of dollars, and
has led to great confusion within Indian Country ard among the Federal agencies.
Rather than simplifying the contracting process, the proposed regulations would ac-
tually complicale the process and raise even greater barriers to Self-Determination
Act contracting by tribes.

A mounting sense of frustration on the part of Indian Country has led to the
unanimous denouncement of the proposed regulations and a call for legisla.ion that
woula supplant the regulatory process. Recently, the House and the Senate liave in-
troduced similar measures, H.R. 4842, the Indian Self-Determination Act Amend.
ments of 1994, and S. 2036, the Indian Self-Determination Contract Reform Act of
1994, respectively. which would amend the Indian Self-Determination and Edu-
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cation Assistance Act by making key provisions of tha Act self-implementing and by
establishing a model contract. The model contract would govern the terms under
which Indien tribes and tribal organizations could agsume the operation and man-
agement of Federal programs and functions benefiting Indians that are operated
within the Department of the Interior and the Department of Health and Human
Services, including programs and functions of the Bureau of Indian Affairs and the
Indian Health Service. H.R. 4842 would greatly simplify the contracting process, as
the 1988 A1 =ndments were originally intended to do, and would reduce ithe bu-
reaucracy that is so pervasive in %‘uderal Indian programs.

The purpose of this hearing is to solicit the views of Indian Country and the Ad-
ministration on the implementation of the Indian Self-Determination and Education
Assistance Act and the 1988 Amendments. In addition, the Subsommittee on Native
American Affairs is seeking the views of Indian Country and the Administration on
the extent, development and support of Indian Self-Determination Act contracting
within all agercies in the Department of the Interior. Finallg. although the Sub-
committee is not requesting fermal views on HL.R. 4842, the Subcommittee welcomes
any comments which Indian tribes and the Administration choese to submit.

Mr. RiciiarpsoN. Needless to say, we are delighted to have as
our first witness the Vice-Chairman of the Senate India. Affairs
Comniittee, the Honorable John McCain, who has enormous leader-
ship on a variety of Indian issues. The Senator was testifyinf this
week also on other pieces of legislation. Once again, we welcome
you, Senator. Please proceed. And the five minutes does not extend

to you.

STATEMENT OF HON. JOHN McCAIN, A U.S. SENATOR FROM
ARIZONA

Senator McCAIN. Mr. Chairman, I will try to take about two
minutese, because as usual we are in corplete agreement, and
frankly your opening statement says just avout everything that 1
want tv say. Except, Mr. Chairman, I wani to thank you and Con-
gressman Thomas for your incredible work on this subcommittee.

There was some question for years, when I was a Member of this
committee, as to whether there should be a subcommittee on this
issue. I think you and Congressman Thomas have graphically dem-
onstrated that this subcommittee was needed long ago, and I am
deeply appreciative of your leadership and the tremendous coopera-
tion that you and I ‘and Congressman Thomas have had with
Chairman Inouye on a broad spectrum of issues.

Mr. Chairman, as you said, six years ago the Congress passed
this legislation to reform the 638 contracting process, called for the
BIA and IHS to issue fina! joint regulations by October of 1989. To
date, final regulations still have not been issued.

Now, the BIA and the IHS want to begin a whole new round of
negotiations. I find the conduct of the BIA and the IHS under this
administration and under previous administrations to be out-
rageous. I was just as critical of the last administration for their
handling of this matter, and I note that this administration, which
has said it wants to reduce burdensome regulations, reinvent gov-
ernmert, listen more carefully to Indian tribes, has failed to act re-
sponsibly on this issue, just as previous administrations did.

I believe we have the opportunity to put an end to the bureau-
cratic games this year, and our two pieces of legislation are similar.
We can bring finality to it. And as you know, both your legislation
and our legislation proscribe the terms and conditions for any self-
determination contract and prohibit the Secretary from promulgat-

C
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ing any regulations for the act. No modifications are permitted
without written agreement of the Secretary and the tribe.

Mr. Chairman, the only thing that I would like to add is that
this year there was a national neeting of Indian tribes concerning
this issue and the tribes overwhelmingly endorsed what is said in
your legislation and in ours.

Again, if we are listening to the Indians, T would suggest that the
best thing that we could do is to pass your legislation before we go
out of session this year.

Thank you very much, Mr. Chairman. I appreciate the oppor-
tunity again to be with you.

Mr. RICHARDSON. Thank you, Senator.

['Iihe statement of Senator McCain mey be found at end of hear-
ing.

Mr. RICHARDSON. You have been very instrumental, throughout
your career, especially with the BIA and making sure that the Fed-
eral Government saves money.

Can you just tell us how you think the legislation that you initi-
ated on the Self-determination Act, how we actually are saving
money? And you also discuss the performance of the bureaucracies,
the THS, the BIA. Have you over the years seen any improvement
in them trimming this bureaucracy?

Senator MCCAIN. You know, Mr. Chairman, one of the great dis-
appointments to me has been that we have not been able to reduce
the size of the bureaucracy.

When we pass legislation such as self-governance, where you
know a number of tribes have been able to engage in self-govern-
ance, the result has still been no decrease in the bureaucracy when
the whole object—well, a secondary object was to reduce the size
of the bureaucracy. )

As you know, Mr. Chairman, the 1975 Indian Self-Determina-
tion, Education and Assistance Act provided the tribes with the au-
thority to contract with the Federal Government to operate pro-
grams serving their tribal members, and this policy over the years
has proved to be very successful in terms of promoting tribal oper-
ation of Federal programs and services that are administered by
the BIA and IHS. It has been successful.

The policy had its origins back in the Nixon administration, as
you know. And unfortunately, as we have moved forward, there has
been greater and greater encroachment upon that philosophy.
Today approximately $531 million of the funds appropriated to the
BIA are administered by tribal governments under self-determina-
tion contracts, and there are over 400 contracts between Indian
tribes and the IHS involving about $497 million annually.

And when we considered the 1988 amendments, we noted that
the act had failed to meet its goal of reducing the Federal bureauc-
racy and ending the Federal domination of Indian programs. In
fact, Mr. Chairman, there have been no reduction in the Federal
bureaucracy. Instead, the act had spawned an increase in Federal
officials who were employed to monitor self-determination con-
tracts.

As so many layers of the bureaucracy and rules have been im-
posed that the contract approval process required an average of six
months, rather than 60 gays as mandated by the act. So I regret

gs-
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to tell you, Mr. Chairman, that instead of moving forward we seem
to be moving backwards, as the imposition of more regulations has
taken place.

And now, tragically, both THS and BIA are going to appear be-
fore you and say that they want to renegotiate regulations again.
And ‘every Indian tribal leader that I have talked to has said they
want less regulations, they want less bureaucracy, they want to de-
termine their own futures, and they want to govern themselves.

So, Mr. Chairman, I hate to come before you with a bleak pic-
ture, but maybe it can give us the proper impetus to go ahead and
pass this important legislation,

Mr. RICHARDSON. Well, I want to thank the Senator. I know he
is very busy. We once again appreciate all the work he has done
with us, and we wish him well in the days ahead.

Thank you, Senator.

Senator MCCAIN. Thank you, Mr. Chairman.

STATEAMENTS OF BONNIE COHEN, ASSISTANT SECRETARY,
POLICY, MANAGEMENT AND BUDGET, U.S. DEPARTMENT OoF
THE INTERIOR, ACCOMPANIED BY FAITH ROESSEL, DEPUTY
ASSISTANT SECRETARY FOR INDIAN AFFAIRS AND MOLLY
POAG, SPECIAL ASSISTANT TO THE SECRETARY AMD DIREC-
TOR, OFFICE OF REGULATORY AFFAIRS; AND MICHEL LIN-
COLN, DEPUTY DIRECTOR, INDIAN HEALTH SERVICE, U.S.
DEPARTMEMNT OF HEALTH AND HUMAN SERVICES, ACCOM-
PANIED BY ATHENA SCHOENING, DEPUTY ASSOCIATE DI-
RECTOR, OFFICE OF TRIBAL AFFAIRS, INDIAN HEALTH
SERVICE AND RICHARD McCLOSKEY, DIRECTOR, DIVISION
OF LEGISLATION AND REGULATIONS, OFFiCE OF PLANNING,
EVALUATION & LEGISLAI iON, INDIAN HEALTH SERVICE

Mr. RICHARDSON. We will now move on to our next panel, the Ex-
ecutive Branch witnesses, the Honorable Bonnie Cohen, Assistant
Secretary for Policy, Management and Budget at the Department
of Interior. Secretary Cohen will be accompanied by Faith Roessel,
Deputy Assistant Secretary for Indian Affairs, Department of the
Interior; Ms. Moll Poag. Special Assistant to the Secretary, and
Director of the Office of Regulatory Affairs of the Department of
the Interior.

And Mr. Michel Lincoln, Deputy Director, Indian Health Service,
Department of Health and Human Services, Rockville, Maryland,
accompanied by Athena Schoening, Deputy Associate Director, Of-
fice of Tribal Affairs, Rockville, MD, Mr. Richard McCloskey, Direc-
tor, Division of Legislation and Regulations, Office of Planning,
Evaluation and Legislation.

Mr. Lincoln, is Michael Trujillo confirmed yet?

Mr. LINCOLN. Congressman Richardson, yes, he is. He is—-

Mr. RICHARDSON. We love to see you here, but we have—for some
reason he has never appeared before this committee. And is he in
Washington or is he out of town?

Mr. LiNncoLN. He is out of town. The Assistant Secretary for
Health, Dr. Philip Lee, had specifically requested that Dr. Trujillo
particili_ellte in a strategic planning meeting with himself and other
Public Health Service agency heads.

G
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Mr. RICHARDSON. Well, we have invited him several times to ap-
pear. I don't think we have ever seen him. But we are delighted
to see you. Secretary Cohen, please proceed.

STATEMENT OF BONNIE COHEN

Ms. CoHEN. Thank you, Congressman Richardson. I am pleased
to be here to discuss the Department's efforts to implement the
1988 amendments to the Indian Self-Determination and Education
Assistance Act,

As you indicated, I am accomnpanied by Faith Roessel and Molly
Poag. At the outset, I want to assure you and the tribes that we
are aware of the frustrations experienced regarding implementa-
tion of the act, and we are working hard to remedy these problems.

In the past 18 months, since we have taken office, we have made
substantial progress. For example, when this administration took
office, the proposed regulations, as Senator McCain indicated, had
missed the statutory publication date by roughly four years. Publi-
cation quickly became a priority for Secretary Babbitt, and the pro-
posed rule was published within a year.

Pursuant to tribal request, we are developing a process to reach
consensus with the tribes on the final rule, and we anticipate pub-
lication by August, 1995, the date requested by the tribes. This ad-
ministration recognizes our government-to-government relationship
with the tribes, and is anxious to werk with them to continue im-
plementing this important legislation.

We appreciate the opportunity to come before you and to describe
our efforts. We believe we are on the right track toward resolving
many of the tribes' outstanding concerns, and that the current
process should continue. We therefore urge that the Congress defer
any legislation until we publish the f'ma% regulations. I would like
it turn _the discussion over to Faith Roessel, who will talk about the
act and the contracting of BIA programs.

Ms. RoEsSEL. Thank you, Bonnie. Mr. Chairman, it js indeed a
pleasure "o be here today. I would like to expand upon the written
testimony that will be submitted from the Department and focus
particularly on the Bureau of Indian Affairs.

The BIA has been very successful in contracting out its programs
to tribes. In fiscal year 1993, BIA's total obligation for 638 con-
tracts, including self-governance compacts, was roughly $700 mil-
lion, or nearly one-third of BIA's total obligations.

As far as the area offices that award the highest number of 638
awards, Portland leads the areas with 1,933; Phoenix area is next
with 1,615 awards; and Eastern, with 650 awards, nearly 90 per-
cent of its current operations.

Under 638, tribes are able to administer at least a portion of vir-
tually every existing BIA program, including human services, edu-
cation, public safety and justice, community development, resource
management, trust services, and general administration, As of the
third quarter of fiscal year 1994, BIA has obligated $518 million to
self-determination contracts, grants, and compacts,

Mr. Chairman, as you know, this administration is taking its
charge very seriously to make government work. in this spirit, the
Bureau of Indian Affairs has initiated a pilot projsct for admin-
istering nonprocurement contracts agreements. Unéur this project,

11
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eight BIA agencies are delegated authority to approve, negotiate,
and award nonprocurement agreements that do not involve con-
struction projects.

This means that a noncontracting officer makes awards at the
agency level. This moves the decisionmaking authority to the low-
est possible level within the Bureau, It reflects a true government-
to-government relationship with tribes, while promoting partner-
ships.

Vl\}e want to test and identify ways to develop a more effective
and responsible rewarding process for 638 contracts. In the past
year we have evaluated the agencies under the pilot project and
feel that it has been very successful. The participating tribes are
pleased with the shortened response time in making contract deci-
sions and in processing contract approvals and awards.

If I may just continue in summary, Mr. Chairman.

Mr. RICHARDSON. Please do.

Ms. ROESSEL. Estimated time saved in some cases has literally
been weeks. There are recommendations to expand our project
under consideration by the Bureau and the Department.

If approved, our pi:{ot project would be expanded to the second
tier of BIA agencies totaling about 13 agencies. The Bureau is con-
tinuing to take the lead in prumulgating the final regulations.

Assistant Secretary Deer is personally committed to developing
a workable final rule in a timely manner. The final rule as devel-
oped with tribal input should bring clarity to the regulations, thus
making it easier for tribes and nonBIA bureaus to resolve issues.

We believe that tribal recommendations must be given full con-
sideration and we will work with tribal representatives to incor-
porate their recommendations whenever possible. I would like to
now turn it back over to Bonnie.

Thank you.

Ms. COHEN. Thank you, Faith. We know that the Indian tribes
are concerned not only about the delegation of BIA programs, but
the delegation of nonBIA programs. And I would like to just tell
you what we have been doing in that area.

The Bureau of Reclamation currently has the greatest portion of
the nonBIA programs administered under 638 contracts. Among
other things, tribes currently are administering planning oper-
ations, environmental studies, and the construction, operation, and
maintenance of water systems and water-related projects.

We are anticipating that BIA will be increasing their 638 con-
tracting opportunities. The Bureau of Reclamation will be increas-
ing those opportunities, and it is offering training to its employees
in 638 contracting procedures. The BL.M has also entered into 638
contracts.

BLM is estimating over $5 million worth of programs in 638 con-
tracts for fiscal year 1994, a substantial increase over the roughly
200,000 contracted in 1992. Many other nonBIA programs, though
currently not contracted under 638, are administered through the
cooperative arrangements such as a Memorandum of Understand-
ing or agreement. For example, the Chehalis and Quinhalt tribes
are conducting fishery restoration activities funded by the Fish and
Wildlife Service under the Chehalis River Fisheries Program, and
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the Hoopa Valley, Karuk, and Yurok tribes are conducting similar
activities in the Klamath River basin.

In Alaska, the Chiels conference and the Association of Village
Council Presidents are collecting data that is used in Fish and
Wildlife Service subsistence harvest management activities. The
Blackfeet tribe in Montana has an assistance agreement with BLM
for inspection and enforcement of Indian oil and gas operations,
and many other BLM programs are also administered through co-
operative agreements with the tribes.

Despite these efforts, the Department recognizes that more can
and should be done. As a result, the Department has established
an internal review process to identify nonBIA programs such as
programs currently administered under cooperative agreements
that may be subject to 638 contracting.

This review which is headed by the Department's Chief of S¢~ff
is ongoing and is increasing the Department's understandirg °
programs that directly benefiL American Indians. This increased
understanding will enable Bureau directors and office heads to ac-
tively promote these programs for contracting by tribes.

Now, I would like to turn it over to Molly Poag to talk about the
status of regulations. Molly.

Ms. PoaG. Thank you. Mr. Chairman, my role is to discuss the
process, where we are in the development of the 638 regulations,
why did it take so long to get to this point, and where do we go
from here.

In other words, when are we going to have a final rule on the
books? Let me begin by explaining the dilemma that this adminis-
tration faced when we first came on board. We quickly learned of
this rule, of course, and were stunned to hear that it was already
four years behind the statutory deadline for publication.

We also quickly uncovered, however, an issue of considerable
concern, the fact that there had been this lack of tribal input. This
was of concern for two reasons. First, the 1988 amendments re-
quired tribal fpart:ia::ipat:ian in the drafting process, and also this
was a start of a new and historic administration and we wanted
to get off on a positive footing with tribes.

Therefore, we were understandably hesitant to go out with a
draft that we knew did not reflect tribal input. I think you know
the history, Mr. Chairman. In short, there was tribal input up until
September of 1990, but at that point, the two Federal agencies,
HiIS and DOI, took the draft reflecting tribal input and went be-
hind closed doors and played with it for two years and came uy
with a very different draft, as you acknowledged, Mr. Chairman, in
your opening remarks.

So it was this revised rule that was in front of us when we came
on board in January of 1993. Qur dilemma was whether to go out
with that rule, knowing that iribes would be unhappy with many
of its provisions and knowing they were unhappy with the process,
or to take time to consult with tribes, further delaying the publica-
tion of even a proposed rule.

A further complicating factor was the fact that we didn't have a
confirmed Assistant Secretary on board in the early days. Ada Deer
was sworn in July 16th, 1993, and I can assure you that she took
an immediate and direct interest in this rule. She consulted with
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tribal leaders, and asked their recommendation on how we ad-
dressed this dilemma. She came back to us with a recommendation
based on those consultations that we go out with the rule as is, but
that we make clear the fact that we were going to actively seek
tribal input.

And we took that recommendation, published the rule. We re-
vised the preamble to flag our concern about the lack of tribal
input and to affirm our commitment to actively seek out and fully
consider tribal comments during the public comment period. The
rule was published on January 20th. We had originally 180—ex-
cuse me, 120-day conment period.

During that timeframe, we held three regional meetings with
tribes and one national meeting with tribes specifically to solicit
their input. Those were very well attended both by tribes and by
departmental officials. They were also very productive. The tribes
came to the table with very thoughtful coinments.

At the last meeting, the national meeting, there was a caucus of
the tribal leaders and they came back to us with three requests.
First, they asked that we extend the comment period for another
80 days. Second, they asked that the tribes be included in the
drafting process following the close of the comment period. And
third, they asked that we complete the whole process by August
31st, 1995,

We agreed to all three requests. We extended the comment pe-
riod to August 20th, which gives tribes a full seven months to com-
ment from the time it was published. We worked out a way to in-
volve tribes in the process. Specifically, we have a charter under
the Federal Advisory Committee Act, and we are planning a mini-
mum of three public meetings over the next year where we hope
to receive consensus on this rulemaking involving tribes as we need
to do.

And third, I know this is of particular interest to you, we agreed
to the timeframe. We think August 31st, 1995, is a workable time-
frame, that that gives us time to have the necessary consultations
with tribes. The tribes think it is doable. We think it is doable. I
can tell you that this regulation is one of the Secretary’s top regu-
latory priorities, and we arc going to do everything in our power
to meet that deadline.

And the last thing I want to stress is simply that the process
that we have established from this point forward fulfills the 1988
amendments’ mandate to include tribes in the actual drafting proc-
ess, and is on the path that I think we need to be on. I think it
is the appropriate path, and I hope we are allowed to continue
along that path.

And, Bonnie, I turn it back over to you.

[The statement of Bonnie Cohen may be found at end of hearing.]

STATEMENT OF MICHEL LINCOLN

Mr. RICHARDSON. Let's—I want to ask you some questions, so
let's move on to Mr. Lincoln.

Mr. LiNnCoLN. Mr. Chairman, thank you for allowing us to come
to this hearing. I am accompanied today by Mr. Richard MeClos-
key, the Director of the Division of Legislation and Regulations.

1




10

We do share your concerns about the need for a simple straight-
forward regulation. We also share the concerns expressed by the
Congress with respect to the timeframe that has been very thor-
oughly discussed by the Department of Interior.

Our testimony is submitted for the record. Perhaps I could just
add two general statements and then be available for questions,
Mr. Chairman. One of the statements is that as we move through
the regulation development process, we too, as is the Department
of Interior, are committed to living with the timeframes that have
been identified in Albuguerque, New Mexico, at the national meet.
ing, and in terms of extending the comment period also entering
into a negotiation period starting in Qctober of this fiscal year.

And so we would anticipate indeed that we would be in negotia-
tions, we would be developing the final language and recommenda-
tions to both of our secretaries, and that this process would move
very quickly through the first quarter of this upcoming fiscal year,

The last statement, Mr. Chairman, is that I personally have not
had the opportunity to review the proposed legisiation in front of
the committee, and we cer:ainly will be commenting back to the
comniittee relative to these issues in those areas that we are very
much in support and those issues that we would like to have a fur
ther opportunity to discuss with the committee.

Thank you, Mr. Chairman.

Mr. RICHARDSON. Thank you.

[’Iihe statement of Michel Lincoln may be found at end of hear-
ing.

Mr. RICHARDSON. Let me just say something to Assistant Sec-
retary Cohen and Mclly Poag and Faith Roessel and all of you, We
have a little bit of a problem here. What I sense that you are tell-
ing me is you don't want us to pass this legislation until August
gf 1995? Is that right? Is that-—is that what you are asking us to

0?

Ms. COHEN. Well, Faith can speak to our specific positions on the
legislation, bu. we feel that while there has been an unacceptable
delay in the publishing of the regulations, we have draft regula-
tions out. We have a process in place. And by permitting that proc-
ess t. go forward, we feel we will have satisfactory regulations real-
Iy in the most efficient a1.d effective way.

Mr. RiCHARDSON. Well, if I understand correctly, you are talking
about holding some meetings in January, six months of negotia-
tions, the Secretary then considers the recommendations, then
there is departmental and OMB clearance, final regs, possibly two
years away, this is the estimate of my staff.

Let me just tell you what my thoughts are. In 1988 and 1990,
this is before any of you came in, the tribes negotiated rulemaking
with the Department of Interior, and they made agreements. But
then the Department ignored this rulemaking. Now, 1 think you
are all very well intended. And Ms. Franklin, you have been in,
what, about a year?

Ms. Cohen?

Ms. COHEN. Year and a half.

Mr. RICHARDSON. And Ms. Poag, a year?

Ms. POAG. Yes, a year and a half,
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Mr. RICHARDSON. And I respect that, and I know you are heing
very sincere. But my sense is, knowing the BIA the way I have
over the last 11 years, they don’t want to change. That is the prob-
lem.

The BIA has bureaucrats that don’t want to change anything.
And I think if we keep using the excuse that we have to have tribal
input—we do, we get tribal input, and then the agencies ignore this
input. That is the nature of the beast.

So we are back again with series of meetings and the bureauc-
racy is back. Basically what you are saying is you want new nego-
tiations. And while I feel that you are sincere in wanting to ackieve
the President’s goal, his Executive Order 12861, each agency etini-
nate 50 percent of its internal regulations, and Ms. Poag you have
a very good reputation, that while 1 think that you are all aggres-
sive and positive, your bureaucracy is creating a situation where
you are becoming a victim to this endless process and they are
going to say you have to consult with the tribes.

I know the BIA will say we have to have tribal input. Well, let’s
consult with every tribe in the world. And that is an endless proc-
ess and they use that excuse to basically not do anything. And they
do that with self-governance, they do that with Indian Health Serv-
ice, they do that with self-determination. What else do they do it
with? Everything. :

You know, so—so I—I want to wish you well, I want to give you
the tools. I think if I pass this bill, we pass McCain’s bill and our
bill, I think it wili strengthen you. And I see you as three knights,
at least the three women here, Lincoln also, but give you the tools
to achieve this goal. Don’t you see, don’t you see what they are
doing? Den’t get drawn into this huge series of meetings and nego-
tiations and you got to wait for this, you got to wait for that.

Ms. Cohen, you are the—you are the Assistant Secretary. You
can talke some shots back at me. I am not taking shots at you, but
[ worry about what you just .old me.

Ms. CoHEN. I don’t think you are taking shots at me or my asso-
ciates. I think, though, this is an important priority for Secretary
Babbitt. e, the Chief of Staff, has taken the leadership role in
this. We are committed to getting it done on the time schedule that
we have laid out.

In areas that Secretary Babbitt has made a priority, he has seen
that things get done. We are committed to getting this done. Now,
we know the hurdles that we face. We have taken on a number of
issues like this, but we feel that it is possible that we have regula-
tions that the tribes can respond to in a meaningful way. We can
sit down in a dialog, and we can get this done by August 1995.

I don't know if Molly wants to add something.

Ms. Poac. I would like to add one clarification, Mr. Chairman.

The process that we have established with being the charter of
the Federal Advisory Committee Act, envisions %‘xaving 48 rep-
resentatives from the tribes. That is what the tribal caucus told us
they wanted at the last national meeting.

So the tribes will choose the 48 representatives from the 12
areas, and the departments will choose their own representatives.
And that is the process by which we will come to the final regula-
tions. We liave no intention, and I do not believe—I will say we will
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not take the draft that comes out of that process and go behind
closed doors again, as was done in the prior administration, and re-
vise it.

We are going to be working hand in hand with the tribes in the
government-to-government relationship and through that process
we are going to come to closure. No more the hehind-closed-doors
dealings. }

Ms. Roessel. If I may add, Mr. Chairman, also, I think you
know Ada Deer, and she certainly did not come to this administra-
tion to perpetuate a legacy that we have known in Indian country
has been one dominated by lack of consultation or averuse of con-
sultation for excuse purposes.

But I do need to remind the Chairman that this administration
has made it very clear to its agencies and to its departments under
the executive memoranda that was signed on April 29th when the
President met with over 300 tribes at the White House, that ver
specifically we are required to consult when there are decisions af-
fecting the tribes.

And the first hurdle we were faced with obviously was how do
we do that in face of FACA, you know, the Federal Advisory Com-
mittee Act. As Molly has explained, although it seems unwieldy
and burdensome, we have to go through that process in order to
get I think the full advantage of triba participation and involve-
ment.

But I just want to assure the Chairman that I will take back
your words fo Ms. Deer. She is very concerned about the image of
the BIA. She wants a new way of doing business, and I think she
would be in full agreement with your statement.

Mr. RICHARDSON. I believe Secretary Babbitt—is this Collier that
is involved? I mean he’s very good, I have worked with him. You
give me encouragement. You are good, young, new faces.

But can’t you see what the bureaucracy is trying to do to you?
They are trying to get you in this—they did this to the Bush reo-
ple. They did this to the Reagan people. And they put you through
this whole bureaucratic process, and then they say you got to bring
the tribes in, and then they tell you, now talk to this tribe XY,
and Z. And don’t think there aren’t some tribes that are in very
tight with the BIA and they have this self-perpetuating process.

You know, we have—we have a BIA reorganization effort. You
know what they are doing? They have asked us for another year
to keep talking. It happens all the time. And what I am just saying
to you is we have to get rid of some of this red tape.

And it just seems that we are engaging in more and trying to get
rid of this red tape. And I think it is incumbent upon you to just
set some deadlines. And I think August 1995 is too late. T am going
to move this-—I may move this bill soon.

The gentleman from American Samoa.

Mr. FALEOMAVAEGA. Will the Chairman yield? I recall, Mr.
Chairman, that throughout the whole four years of the previous ad-
ministration there was discussion and supposedly movement in the
reorganization of the BIA, and to this day Fhave yet to see a report
of that reorganization effort. And this is four years ago.

And I would like to second my absolute support for your consid-
eration of this, Mr. Chairman, that August 1995 is absolutely too
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late, After having this bill passed since 1988, we are still talking
about these reguiations. And I am just—there is no excuse as far
as I am concerned.

And I think—I think in the fact this is not Secretary Babbitt now
on the line, the fact that the President of the United States, taking
some 300 tribes to the White House, making such a big affair of
this whole thing, dealing with Native American needs, and we are
right back to square one, we are talking about the bureaucracy
again, and not taking any real serious effort to see that these
things are not going to be on a continual basis for another 100
years, still no changes, no substantive changes taking place.

And so I for one just cannot see any justification why these regu-
lations have to wait until August of 1995, just as we waited four
years, the previous administration, for the reorganization of BIA,
and still no results.

Ms. COHEN. Mr. Chairman, Congressman, the August 1995 date
was developed in consultation with the tribes. But we understand
your frustration. We share the frustration.

We can go back to the tribes and we could work against an ear-
lier timeframe in consultation with them. We understand the ur-
gency and the feeling of urgency that people have. It has been
much too long. We think we can do it within the next year.

Mr. RICHARDSON. Well, let me—I just want to ask one question
for Mr. Lincoln. Could you provide us with an estimated cost to the
Indian Health Service on the failure when ‘;(ou don't promulgate
regulations, the failure, the cost in doing that?

Mr. LincoLy. Mr. Chairman——

Mr. RICHARDSON. In other words, the estimated cost to the IHS
caused by the failure to complete promuigation of regulations in a
timely fashion.

Mr. LINCOLN. Mr. Chairman we will provide that for the record.
If we could work with your staff to tease out the more detailed
questions associated with that question, we would be glad to pro-
vide that for the record.

[The information may be found at end of hearing in a letter
dalte<]1 October 6, 1994, and the following was submitted by Mr. Lin-
coln.

CosT TO DEPARTMENT

Question: Could you provide the estimated costs to the Department caused by the
failure to complete promulgation of regulations in a timely fashion?

Answer: There werc no costs associated with the Department not promulgating
the redgulations. Since 1988, the amount of funding under tribal contracts has more
than doubled from approximately 3200 million to over 3500 million for both services
and facilities construction in FY 1894, Every effort has been and will continue to
be made to more than complete the regulations development in a timely manner.

Mr. RICHARDSON. Yes, and what I will do is I will submit the
questions that I was going to ask you for the record to all of you.
And what I would like to do, Ms. Cohen, is maybe visit with you
and Mr. Collier and Ada Deer, and let’s talk about all of these bu-
reaucratic issues that I just mentioned. I think that—I am im-
pressed by your energy in trying to resolve this. I am not sure that
the bureaucracy is responding to you.

But if we could talk about Lhis issue, self-governance, the BIA re-
organization, you know, the endless new deadlines and endless new
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procedures that the bureaucracy seems to be convincing you, and
I know how they work, that they are needing. And maybe we can
come to some closure on—and we can be used to help you.

I just think that what we are seeing is more than what—we are
already—this is almost the end of the second year of the adminis-
tration. And August of 1995, that is almost close to the convention,
isn't it? No, that is 1996. And then I suspect we are going to have
to take some legislative action on these regulations, or—I just
think that we have to move more speedily, and I would encourage
you and Ms. Poag, too, we have got to just seize control of the BIA.
And we are losing time.

And all of this taik about debureaucratizing and executive orders
to reduce regulations, it is just riot happening. And the only faith
I have is the fact that it is people like Secretary Babbitt and Collier
and Ada Deer and Faith Roessel, I worked with Faith over the
years, and I know that—the staff—here is 392 pages of regulations,
nroposed regulations, the Department of Interior, Assistant Sec-
retary of Indian affairs, 40-page bill. This is not us, is it? Oh, all
right. Well, I want to—does the gentleman want to close?

Mr. FALEOMAVAEGA. [ just want to, and I am sorry if I am being
somewhat repetitive, if the question-has already been raisxd, and
it is just to—for in fairness to the members of the panel, this is not
anything in any personal way against all of you. I realize that some
of you have just come on board.

Is it because of lack of resources that we have this sense of frus-
tration with the Agency, that you are just not able to implement
or promulgate these regulations? What seems to be the problem?
Is it the logistics, just having a difficult problem consulting with
the tribes? Or why six years? Why is it taking this long and still
we have not gone this far in getting these regulations going?

Ms. Cosex. I don't think that we can speak to the causes of the
delay in the past administration. Since we took office, the need for
these regulations came to our attention.

We reviewed the regulations, we talked to tribes, and we have
moved with some speed, perhaps top deliberate speed, but we have
moved with some speed. These regulations have a high priority. We
have gotten them out now for comment and we will try to work to
move up the August 1995 deadline to get final regulations sooner.

Mr. FALEOMAVAEGA. So this—have you received any orieatation
from the permanent cadre that have been before you as to their
frustrations perhaps that they share with you, why they have been
unable to come up with the goods on this?

Ms. CoHEN. Why the previous

Mr. FALEOMAVAEGA. Yes.

Ms. CoHEN [continuing]. political appointees? No, they didn't
share with me why they were not able to get these out.

Mr. FALEOMAVAEGA. | mean what about the permanent cadre?
The mid-managers are the ones who are still holding on to the fort
while the political guys leave the administration.

Do they share with you what has been their frustration for the
last six years, why they just were not able to move forward with
these regulations?

3vs. Poac. | think a lot of what the Chairman said is correct,
that there are problems with bureaucracy. that this is a com-
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plicated regulation, we did need to consult with tribes. I think
the—we do not agree with the process that was used whereby the
Federal agencies went behind closed doors for two years, but I
think that certainly contributed to the problem.

There were disputes within the Department because this is not
just a BIA regulation, it affects other bureaus as well, so there was
a great deal of talking. But I do think we are on course now, we
have got the procedure in place to consult with tribes and to bring
this to closure. So I think we are now off the path of delay and
back on the——

Mr. FALEOMAVAEGA. And with the resources you now ha.: in
hand, you are absolutely certain by August of next year these regu-
lations will be coming forward, be forthcoming?

Ms. PoaG. I cannot say I am absolutely certain that will happen.
I don’t think anybody can. We don’t have contral over the tribes
and we don't know what is going to happen. But I can tell you, to
an absolute certainty, that we will do everything in our power to
meet that deadline.

Mr. FALEOMAVAEGA. Mr. Lincoln?

Mr. LiNcoLN. Yes, Congressman, I think there is another factor
here that contributed to the delay, and that certainly is the neces-
sity for the Department of Interior and the Department of Health
and Human Services to come up with a single regulation.

That absolutely being a critical, necessary step to take, but one
that did contribute to the delay. We do now have, though, a single
regulation that the two departments have agreed upon, and we do
now have a very good process, we believe, to resolve any differences
between the administration, Executive Branch of government, and
tribal governments.

We are committed to the process also from the Indian Health
Service standpoint, and we believe the Department of Health and
Human Services as it appoints a negotiating team to participate
with the Department of Interior and with tribal governments will
have the necessary delegated authority also to push these regula-
tions forward on a faster track.

Mr. FALEOMAVAEGA. So what ycu are saying, for all these years
there has been problems administratively between the two agencies
to begin with, jurisdictional fights, problems of who has the say on
this issue and that issue.

Has that been the experience all these years?

Mr. LincoLn. Congressman, I believe that there have been dif-
ferences in the way the two departments have interpreted the stat-
ute. There are differences in the way that we clear departmental
positions between Interior and HHS.

And in the negotiations—I was one of the individuals, perhaps
the only person in this room, that was on the negotiating team be-
tween Health and Human Services and the Department of Interior.
And I can assure you, those were very spirited negotiations as we
attempted to come up with a single regulation.

We believe that is behind us now. We do have a single regulation
and we do—now it is time to certainly reenter negotiations. And we
are committed to move the process forward.

Mr. FALEOMAVAEGA. Thank you, Mr. Chairman.
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Mr. RICHARDSON. Well, | am—I think you have gaotten—you have
got.en our message. I just—I just want you to go back and get mov-
ing. Did T hear you say, Mr. Lincoln, you have—IHS has not yet
appointed your negotiating team to deal with this issue?

r. LINCOLN. No, Mr. ghairman, we are right in the process of
having both the Department of Interior and the Department of
Health and Human Services identify who is going to be negotiating,
in addition to the 48 tribal representatives being identiﬁeg. I thin
we are at the right place.

We do have a document that is going forward to the Department.
We do not believe this to be something that would take months and
months. We believe that once we move the document forward, it
will be a matter of wesks. Because we have been working co-jointly
or at the same time with the Public Health Service and the Sec-
:leta}r;y’s office. "o we feel that it will just take us a week or so to

o that.

Mr. RiCHARDSON. OK. All right. Well, Ms. Cohen and Ms. Poag
and Ms. Roessel, I would like to do that meeting very soon in which
we address all of these issues. And I know you are sincere and ear-
nest. I wish you well, but let me just say I guess the proverbial I
have seen this before. And I don't want you to be victimized by the
bureaucracy. I see you as reformers.

Riglit sitting in back of you is my friend, Mike Anderson, who for
years would sit in the witness chair and told me all the BIA prob-
lems. Now he is over there. I am not saying he is the problem now,
gulc:ll know he knows some of these frustrations that all of us have

ad.

And this is why we are so excited at the advent of this new ad-
ministration and the new team at Interior, and why you have a
great responsibility to clean this mess up. It is a mess over there.
And just don’t get—there is a word that I am not going to use,
which is perfect for this, I know what—drawn in to this bureauc-
racy that just is known for stifling any kind of change, and they
want more regulation. I can see them doing this to you.

So with that, I want to thank you for coming. We appreciate your
testifying. And I do wish to v sit with you before we adjourn for the
August recess because we have to make some decisions on what
bills we are going to move, and I have great respect for Secretary
Babbitt and Ada Deer, and I don't want us to be in conflict. So
again——

Ms. COHEN. Thank you, Mr. Chairman. We will make an ap-
pointment with you as soon as possible. We look forward to talking
about this and all the other issues with you. And in addition, the
stag that is working on this would be pfeased to work with your
staff.

Mr. RiICHARDSON. OK. Thank you.

STATEMENTS OF PHILLIP MARTIN, CHIEF, MISSISSIPPI BANK
OF CHOCTAW INDIANS, PHILADELPHIA, MISSISSIPPI AND
EDDIE TULLIS, CHATRMAN, POARCH CREEK BAND OF INDI-
ANS, ATMORE, ALABAMA

Mr. RICHARDSON. We will now move on to the second panel, the
Honorable Phillip Martin, the Chief of the Mississippi Band of tke
Choctaw Indians. Philadelphia, Mississippi. The Honorable Eddie
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Tullis, Chairman of the Poarch Creek Band of Indians from
Altmore—Atmore, Alabama. I think—let me welcome both of you.
Mzr.-- Chairman Tullis, I know you, don't I?

Mr. TULLIS. Absolutely.

Mr. RICHARDSON. Where were we together, at the——

Mr. TyLLIS. I drove you around when you were at the NCAI at
Green Bay, we spent a good bit of time in an automobile traveling
around looking at Green Bay.

Mr. RICHARDSON. Well, it is a pleasure to see you again.

Mr. TULLIS. My pleasure.

Mr. RICHARDSON. And, Chief Martin, it is a pleasure to see you,
too. Chief Martin, why don’t you start out? Again, welcome. We
would like to have you summarize in five minutes because I know
we have probably got a lot of questions for both of you.

STATEMENT OF PHILLIP MARTIN

Mr. MARTIN. Thank you, Mr. Chairman. I don't think I have for-
mally met you, but after hearing you talk today, I feel like I know
you. Thank you for the opportunity to be here and make a few com-
ments on the proposed changes to the Self-Determination Act.

I have submitted a written statement and I won’t read that, but
I would like to make a comment or two extemporaneously. I believe
the amendment that you are proposing to the act is one that we
like. I think that new amendments are needed and we don’t need
fo wait.

I support this bill because—and I support the idea of going for-
ward with it. I think we have spent too much time within the Bu-
reau to make some changes. And I don’t think that is worth wait-
ing for. The big problem that I see, and you hit upon it, too, is the
bureaucracy. We have a lot of—I have a lot of experience in dealing
with the bureaucracy. And I think that is v-hat the Secretary and
these young ladies ought to be working on.

How do you change the bureaucracy? What are you going to have
to do to have them respond to the law and the regulation that they
are supposed to carry out? And some of us have E:d a lot of fights
with the area offices. You know, that is sort of the problem.

The bureaucracy is strong at the area offices, and at the central
office they have good communication and if a tribe wants to get
ahead, usually, you know, those kind of tribes are discouraged. But
nevertheless, we have made a lot of progress.

I would just like to briefly mention that when I started working
with the tribe in 1957, we didn’t have anything. We didn’t have
any money, actually still don't today. But we have made a lot of
progress. We have a contract, over $30 million, with the govern-
ment, including BIA and ITHS. We have about $70 million of sales
every year with our industry, which makes it a total of around
$100 million that the tribe administers in one form or another. And
we are not afraid to contract, but we are highly leveraged, too.

It order to do this, we had to borrow money and take a risk that
is required in business. And so far we have been successful and we
continue—we will continue that path. In addition to that, $70 mil-
lion, we just started our casino and we are projecting maybe an-
other $100 million in sales. This equates to about 4,000 jobs that
we have created as of today.
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And progress, tribes are making progress throughout Indian
country. We don't need a bureaucracy to hold us back. I believe, 1
strongly believe and I have believed this for a lonf time, we don't
need a lot of regulation. We don’'t need—we need a law that is more
in tune with the government-to-government relationship concept.

Aud that means less regulation, more responsibility for the tribe,
and let them be responsible for their action and do the things that
they know has to be done at the local level without Federal, too
much Federal intervention. And I strongly support those concepts,
and I support Senator McCain's bill.

I haven't seen his changes yet, but when they first come out,
talked about it, the concept, I supported it strongly and 1 believe
that 1 support, continue to support that as well. So I would strong-
ly urge you to move forward with your plans and let’s get the two
bills presented at both houses and come up with the best solution
to the problem that we know exists, and give the tribe the nec-
essary authority and rights to move forward with contracting and
develop strong reservation economy and provide jobs and th- other
opportunities to its people. -

And T think that is the whole concept behind this at the wegin-
ning, and it is not working as it is now. And ! would strongly like
to see changes made in this act.

Thank you very much.

Mr. RICHARDSON. I want to thank you.

. ['Iihe statement of Phillip Martin may be found at end of hear-
ing.

Mr. RICHARDSON. I am going to excuse myself for a few minutes
a}l:d tlhe gentlemnan from American Samoa will chair. I will be back
shortly.

Mr. FALEOMAVAEGA. [Presiding.] Please proceed.

STATEMENT OF EDDIE TULLIS

Mr. TuLLis. Thank you, Mr. Chairman, and Mr. Richardson. 1
certainly, as you leave, | understand, but I want you to realize that
one of the reasons I am here today is to express appreciation of my
tribes and other tribes in the efforts that you have to alleviate this
Er%blﬁm we find ourselves in. And I appreciate your efforts on our

ehalf,

I am here today to speak in a dual capacity, both as the Chaijr-
man of the Poarch Band of Creek Indians of Alabama and also as
the Chairman of the United South and Eastern Tribes. And I find
myself in a situation where I don't——do not totally understand what
is happening.

We have started this process and I have to give credit to our
former director, Mr. Lionel Johns, who passed away a little over a
year ago, that had been very actively involved in this process. And
then 1 have to think about the number of hours that not only my
local staff or my own tribal staff have spent involved in this proc-
ess, but the number of hcurs that we, as an organization, that
USET have spent discussiny amongst ourselves, amongst the tribal
leaders and tﬁe tribal staff, but also the number, the great number
of hours that we have dedicated to this effort.

I had an opportunity to attend that meeting in Albuquerque last
May. I went to that meeting thinking that we had had a staff of
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eople and a group of people from the other side of the questions,
Ead spent an awful lot of time negotiating back and forth and hav-
ing consultation ‘with the tribes around the country. I thought we
were going there to see the results of all of that work. T went there
and found total frustration on the part of the tribes, went there
and found that those people who had been negotiating and had
been involved, fror a tribal point of view, were of the opinion that
we had went some way or by some reasc.., the process went into
reverse and was headed back toward the starting point again.

So we are here today as tribal leaders who are very frustrated
with this process. And therefore it is with that in mind that we
come here and tell you that we support an effort for this Congress
to move forward to solve this problem. We feel that if this contin-
ues to go through the process and we go back to almost ground zero
and start over again, that there is no way assuring without action
})y this Congress that the bureaucrats will set themselves a dead-
ine.

We realize that there are efforts out there and certainly there is
a commitment on the part of the tribes to see this to its finality
due to the fact that we view it as something greatly beneficial to
the tribes. If we can have the bureaucrats remove some of the imn-
pediments to self-governance, if we can have them remove some of
that regulation that we spend so much of our time at the local level
trying to figure out what they mean by those regulations, certainly
it can be heneficial to the tribes.

So we are here today to support the efforts of the Congress to
solve a problem that the bureaucrats and the tribes together have
not been able to solve. So we are certainly here in support of 4842,
We realize that there are n awful lot of technicalities about the
bill and the next pane! certainly will address a number of those,
but I can assure you that there is an awful lot of support in Indian
country by tribal leaders of the effort to bring this to a conclusion.

Thank you for the opportunity to be here today.

Mr. FALEOMAVAEGA. Thank you, gentlemen.

[The statement of Eddie Tullis may be found at end of hearing.]

Mr. FALEOMAVAEGA. 1 just want to ask a couple of questions. In
your attendance at that meeting that was held in Albuguerque
about the 638 law, I understand again and reemphasizing not only
by way of total frustration from the tribal leaders, but just wanting
to get a sense of your observations during that conference, did you
sense that part of the problem was really with the tribal organiza-
tions as to why these regulations never seemed to come about, be-
cause of this consultation desire that the bureaucracy downtown
wanted to continue?

Mr. TuLLIS. Sir, I am the first to say here to you and admit that
there is an awful lot of tribal bureaucracy that develops also. And
I think one of the things that had happened is that the whole proc-
ess got wrapped up in—in the difference in Indian country.

And I think those EeOple that were involved from the tribal per-
s}xzective allowed the bureaucrats to play on some of the differences
that you have amongst the regions in this country. We realize there
is over 500 Indian tribes and we are not all the same. All of us do
nl_cljt have the exact same needs and the exact same desires out
there.
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But [ think there was an overwhelming majority of the tribes
there that realized that this process needed to move forward, and
we did not need to continue to negotiate, we did not need to con-
tinue the process of trying to satisfy every one of the tribe’s con-
cerns there, that we need to move on with the process.

Mr. FALEOMAVAEGA, Mr. Martin. '

Mr. MARTIN. Yes, I don't know about the—what the problem was,
but one of the things that I saw was we were not making very
much headway, so Igmade a motion to support Senator McCain’s
bill.

And everybody there, it was unanimovsly supported, that con-
cept, that we go ahead and ask Congress to, and Senator McCain,
to go ahead and develop his bill so that we would have a real proc-
ess going on that would be the law that everybody supported. So
we have a lot of support for legislative action to remedy this.

Mr. FALEOMAVAEGA. For the record, approximately how many
tribal organizations were represented at that conference in Albu-
querque?

Mr. TuLLis. I think all the major organizations were represented
there, and they were a great number of the tribes. I am sc.red to
tell you a number. | know it was probably closer to 200, 250 of the
tribes had tribal representatives at that meeting. But all of the na-
tianal organizations and all the regional organizations were rep-
resented at that meeting. So there was a very good tribal participa-
tion in the meeting.

Mr. FALEOMAVAEGA. Would you sense that a great majority of
the organizations as well as the tribal leaders were in agreement
gu‘;d basically the bottom line, cut the red tape and let’s get on with
1£7

Mr. TuLLIS. I can assure you that was the consensus of that
meeting because I talked to a number of those tribal loaders and,
being involved in an organization as President of USET, I certainly
feel that all of the organizations had had the time to formulate
upon that would agree to that.

Mr. FALEOMAVAEGA. Were there any officials of the Department
of Interior in attendance at that conference?

Mr. TuLLis. Yes, sir, all the way to Ms, Ada Deer, Matter of fact,
one of the—one of the major discussions at that mneeting was delay-
ing the implementation of what was then the proposed regs. And
Dr. Hill and Ms. Deer both participated in that meeting.

Mr. FALEOMAVAEGA. All right. Gentlemen, thank you very much
f - your testimony tnis morning.

STATEMENTS OF BRITT CLAPHAM, II, ESQ., SENIOR ASSIST-
ANT ATTORNEY GENERAL, NAVAJO NATION, DEPARTMENT
OF JUSTICE, WINDOW ROCK, AZ; S. BOBO DEAN, ESQ,
HOBBS, STRAUS, DEAN & WALKER, WASHINGTON, D.C.; BAR-
BARA KARSHMER, ESQ., ALEXANDER & KARSHMER, BERKE-
LEY, CA; AND KAY E. MAASEN GOUWENS, ESQ., SONOSKY,
CHAMBERS, SACHSE & ENDRESON, WASHINGTON, D.C.

Mr. FALEOMAVAEGA. For our next panel we have Mr. Br.it
Clapham, II, Esquire, Senior Assistant Attorney General, Navaho
Nation, Department of Justice; Mr. S, Bobo Dean, Esquire, Hobbs,
Straus, Dean & Walker, law firm of Washington, D.C.; Ms. Barbara
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Karshmer, Esquire, Alexander & Karshmer, Berkeley, California,
law firm; and Ms. Ka&lMaasen Gouwens, of Sonosky, Chambers,
Sachse & Endreson of Washington, D.C.

Welcome to the panel this morning, ladies and gentlemen. And
I would like for Mr. Clapham to begin. For the record and without
objections, all your statements will be made part of the record.

Mr. Clapham.

STATEMENT OF BRITT CLAPHAM, II, ESQ.

Mr. CLAPHAM. Mr. Chairman, Members of the committee and
stafl, I think rather than go through my written testimony word
by word in light of the Chairman’s earlier introductory statements,
it seems fair to say that the committee has a fairly firm under-
standing of the process that we have been through in the develop-
ment of 638 regulations over the past five years and ten months,
now nearly six years.

There are a couple of points that I would like to make and then
pass on for others to discuss further. You have heard the officials
from the BIA and Indian Health Service today describe the process
that is beginning with the upcoming negotiations.

We understood and were informed, as recently as last week, the
FACA process that has been described has also encountered some
stumbling blocks and problems. There was an attempt to jointly
fund this 48-person g'roug, We understand that there is appropria-
tion act issues that prohibit the authorization of jointly funding the
FACA process.

We further understand that the two agencies have sought clear-
ance through the upcoming 1995 appropriation to address that, but
have not heen informed whether that has been resolved at this
point in time to allow the joint funding of an advisory committee
under FACA.

I would also point out that no one during the testimony ad-
dressed the substance of the regulations proposed in January-of
this year. Frankly, these regulations narrow the contracting oppor-
tunities the tribes had before 1988.

And finally, I have to say, having gone through virtually every
step of the way on behalf of the Navaho Nation and for a brief pe-
riod another tribe, it seems as though the process that was de-
scribed is not the one I participated in.

First and foremost, we don't have a joint uniform regulation, as
proposed. And 1 guess the most troubling thing to me is that we
talk about deadlines in this process. I don't recall that vver this six
years any deadline that has been established has ever been met.

That concludes my initial remarks. There are a couple of re-
marks I would like to make later concerning specific provisions in
H.R. 4842. And 1 will do that following Ms. Gouwens's testimony,
with the committee’s indulgence.

[The statement of Britt Clapham, II, Esgq. may be found at end
of hearing.]

STATEMENT OF S. BOBO DEAN, ESQ.

Mr. DEaN. Mr. Chairman, my name is Bobo Dean. I am here to
testify on behalf of a number of tribes and tribal organizations
whom we represented in this process an‘i who are identified in the
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written statement that we asked to be filed for the record. I also
will not read my statement.

I would like to comment first with respect to a couple of matters
that have eome up in the testimony earlier today. And specificall
first, I think it was indicative that the Federal witnesses all left
without listening to the two tribal chairmen who succeeded them.
I think -that probably was inadvertent, but it seems to me to—I
could iznderstand if they walked out on the lawyers, but it seems
to me they should have sat here and listened to the statements
from Chief Martin and the Chief of the Poarch Creek Band of Indi-
ans.

Mr. FALEOMAVAEGA. I think it might be proper, and certainly I
will take this under advisement in my recommendation to the
Chairman, from now on we will have the officials of the depart-
ments to testify last, so they will be sitting there, so they can all
wait and listen to what the community people have to say. And
that certainly will be my recommendation in the next roum{ I ap-
preciate that observation.

Mr. DEAN. Secondly, I was disturbed by Mr. Lincoln's testimony
that the departments have now achieved agreement on the regula-
tions. They may have, in some areas at least, achieved agreement
between themselves.

At the Albuquerque meeting, among the things that happened,
one of the Federal representatives made reference to the difficulty
of achieving consensus among tribes. A tribal representative got up
and held up the proposed regulations and asked that any tribal
representative who felt that these were acceptable should raise his
hand. And no tribal representative raised his hand. Then he said
will you raise your hand if you believe thet these regulations are
not acceptable? And every tribal representative raised his hand.
And he said that is a consensus.

Now, there is a consensus among tribes that the regulations are
unacceptable. What difference does it make that the two depart-
ments have reached an agreement? And the fact that Mr. Lincoln
didn't seem to focus on that is depressing in terms of what is going
to happen in the next round.

My clients, I believe, do support the position taken in Albuquer-

ue that the agencies and the tribes should sit down again within
this Federal Advisory Committee structure, but we are concerned
as to what the outecome will be. Then I would like to say that there
has been, and very correctly, emphasis on the delays, the failure
to meet the deadlines, the fact we still do not have regu.ations.

What [ have addressed in my written statement is what is wrong
substantively with the regulations. There are two issues. One is
delay, and the other is issuing regulations, which would be a night-
mare. And if you speed up and issue these regulations or regula-
tions very much like these thal have not been completely
rethought, that would not he what my clients would support.

Mr. FALEOMAVAEGA. So what you are saying, Mr. Dean, that
even though we may meet a deadline and issue regulations, that
does not necessarily solve the problem?

Mi. DEAN. That is eorrect.

Mr. FALEOMAVAEGA. It will probably make it even more—

Mr. DEAN. It could be worse.

2
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Mr. FALEOMAVAEGA [continuing]. worse, all right.

Mr. DEAN. Finally, in my written statement, 1 referred to several
issues that are wrong. I will not repeat those. We also will provide
to the committee staff the comments that we are filing on behalf
of our clients with the departments, which are about 80 pages de-
tailing areas of the regulations that present problems. I would,
however, like to state very briefly one of the areas.

Mr. DEaN. {Continuing.] it is the scope of self-determination con-
tracting. That is covered in Section 900.106 of the regulations,
which reads like instructions either for a board game or for a com-
puter game in which it is an assault on a medieval fortress and you
bhave battlements and you have moats and you have drawbridges,
and behind them you have the Federal bureaucracy trying to hang
on to their prerogatives and their prerequisites. Just looking at
900,106(h) would demonstrate to you why tribes are very upset by
these regulations.

Thank you very much.

Mr. FALEOMAVAEGA. Thank you very much.

[The statement of Mr. Dean may be found at end of hearing.]

Mr. FALEOMAVAEGA. Ms. Karshmer.

Ms. KARSHMER. Might I defer to Ms. Gouwens first, Mr. Chair-
man?

Mr. FALEOMaVAaEGa. Certainly. Ms. Gouwens.

STATEMENT OF KAY E, MAASEN GOUWENS, ESQ.

Ms. GouweNs. My name is Kay Gouwens, and I am a lawyer
with the law firin that represents tribes and tribal organizations
nationwide. I am here today in place of my partner, Lloyd Miller,
who was invited to testify and had hoped to come, but finds himself
deep into a very critical phase of the Exxon Valdez oil sfpill litiga-
tion in which our firm represents about 4,000 members of the Alas-
kan native plaintiff class; and under the circumstances, he con-
cluded he, regretfully, simply could not appear himself today. I will
do my best to fill his shoes.

On the matter that is now before the subcommittee, our firm is
representing a coalition of tribes and tribal organizations. The
members of that coalition are as follows: the Jamestown S'Klallam
Tribe of Washington; the Yukon-Kuskokwim Health Corporation of
Alaska, which by the way runs a 40 million IHS hospital and a re-
gional health care delivery system that serves a vast geographic
area larger than the State of South Dakota; UIC Construction, Inc.,
which is the construction subsidy of the Barrvow, Alaska Village
Corporation; SKW Eskimos Inc., a construction subsidiary of Archi
Slope Regional Corporation of Alaska; the Southern Indian Health
Council of California; and the Ramah Navajo School Board which,
despite its name, actually runs a host of not only education, but
other social service delivery programs for the Ramah Navajo people
of New Mexico,

In preparing for this hearing today, I thought it would be some-
what instructive to go back and look just very briefly at the legisla-
tive history of the 1988 amendments that we are all here address-
ing today to see what was on this committee’s mind when it acted
on the bills that ultimately became those amendments; and I would
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just like to read a couple of sentences from this committee’s report
of 1986—August 7, in fact, 1986, one week shy of eight years ago.

The committee said this: It seems that since its inception—the
inception of the act in 1975, that is—instead of focusing on sclf-de-
termination, the agencies have only focused on developing complex
contracting and program regulations. In this maze of rules and reg-
ulations, the original intent of the Self-Determination Act has
somehow gotten lost. The report continues that the committee
hopes that in the future the agencies, in implementing the Act, will
not treat the Indian tribes as regular government contractors, but
as self-governing entilies with attributes of sovereignty.

Well, nearly eight years later, I think it feels to most people here
like deja vu all over again. The veterans of the process are trying
to get this act to be implemented the way Congress initially in-
tended, and I think can be excused if they feel at times as if they
have been caught in a time warp. But of course they haven’t been;
time has been passing, six years have passed since Congress di-
rected these agencies to, within 10 months, promulgate regulations
which they were expressly instructed shoufd be simple, straight-
forward and not contain unnecessary requirements. And what we
are faced with instead is a several-hundred-page document that is
anything but simple, extremely complex and flies in the face of the
mandates Congress stated in both tﬁe original act and in the 1988
amendments.

Given the history of this process, our clients have just reached
the conclusion that enough is enough. We don't doubt the sincerity
of those agency witnesses who testified this morning about their
true intent to improve this process and draw this interminable reg-
ulatory process to a close. But I guess the Exxon Valdez case is on
my mind, because the inage that I have in my head is of a massive
oil tanker filled with oil going forward on a course, and the man
or the woman who is at the helm of that vessel can't turn it imme-
diately. It takes a long time from giving the direction to getting the
vessel to move. And we are just confident, given what appears to
be a very entrenched and resistant midlevel bureaucracy, that
these well-meaning people cannot turn this tanker—certainly not
by the rather optimistic August, 1995 deadline that the tribes and
the agencies are striving to meet on the proposed regulations.

I would just like to cominent very briefly, echoing some of the
other panelists' comments this morning, that I would hate for any-
one to be left with the impression that because the tribes requested
additional time to come in on these regulations and endorse the
idea of an advisory process, even after August, and agreed on a
goal of an August, 1995 final remembering date, that “ne tribes
and tribal organizations have really embraced this process. They
are, in fact, hostages to this process.

The only reason that more time is needed to comment on these
regulations is because they are so massive and so confusing and so
contrary to the interests of tribes that, of course, tribes have to try
to have as much effective further input into these as possible, be-
fore they are enacted. In fact, I think there should not be a need
for further process here.

The positions of tribes on the vast majority of issues that have
arisen in the past six years in self-determination contracting are
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well-known, and have been stated over and over again, and are re-
flected in the joint tribal Federal draft regulations that were re-
jected by the previous administration, and have been submitted in
official commentary on the proposed regulations. What we need is
resolution of these issues. And I think the record is complete
enough that this committee and this Congress can resolve those is-
sues legislatively and put an end to the ability of these agencies
to creatively misinterpret the mandates of this statute.

It is for that reason that our clients heartily endorse the provi-
sions of H.R. 4842, which was introduced by the Chairman and
Vice Chairman, I understand, earlier this week.

I would just like to very briefly touch on a couple of the provi-
sions of that bill. I believe Mr. Dean indicated that one of the most
frustrating provisions of the proposed regulations is the provision
that deals with the so-called “contractibility” issue that would at-
tempt to insulate the Federal agencies from having a vast variety
of their functions taken over by Self-Determination Act contractors.
The proposed bill would resolve this problem in a couple of ways.

First, it would—we shouldn’t need clearer language, because the
language in the Act is already pretty clear on this, but it would
state even more clearly that programs that are subject to being
contracted under the Act include administrative functions of the
Department of the Interior, the Department of Health and Human
Services, which support the delivery of services to Indians, includ-
ing those administrative activities that are related to, but not part
of the service delivery program, which are otherwise contractible
without regard to the organizational level within the departments
where such functions are carried out.

The bill also takes a very positive step, in our view, of clarifying
that a decision by the Department that a particular program or
function is not contractible is not some kind of threshold decision
that is insulated from the protections of the so-called “declination”
process, but is in fact a decision to decline a contract that must
trigger all of the procedures that Congress has put in place for pro-
tecting tribes when such a decision is made.

We would also—I mean, basically we endorse all of the provisions
of this bill. I would just hit on a couple of highlights.

As I think this committee well knows, tribal reporting require-
ments under current law, as proposed in the draft regulations, is
truly crushing. The draft bill would address this problem by con-
tinuing to require tribal organizations to submit single agency au-
dits which, after all, are probably the best means for ensuring that
contracts are properly operated, and all other reporting require-
ments will be subject to negotiation between the agencies and the
tribes. And this means that if there is a reporting requirement that
the agency thinks is crucial and the tribe refuses to agree with it,
the agency is free to decline the contract, and then the tribe has
all of the procedural protections that go along with the declination
process.

I think I will pass on some of the other more technical provisions
of the bill, except again to say that we think it is a wonderful bill
that resolves virtually all of the issues that we know have been
raised in recent years and resolves them in a way that should fur-
ther the purposes of this act. '
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Mr. FALEOMAVAEGA. Thank you.
{The stater. ent of Mr. Miller may be found at end of hearing.]
Mr. FALEOMAVAEGA. Ms. Karshmer?

STATEMENT OF BARBARA KARSHMER, ESQ.

Ms. KARSHMER. Thank you. My name is Barbarz Karshmer, and
I am an attorney from California; and I am here today on behalf
of three tribal consortiums in California that represent 30 tribes,
as well as another individual tribe. Together, these three consor-
tiums and the individual tribe provide services to more than 40,000
Indians in Southern California.

They have been involved, as have I, in the regulation drafting
process over the last five years.

I think you have heard today that there is unanimous discontent
with both the process and the results of that process in Indian
country. I think it is a safe conclusion to say that any continued
process is not likely to produce any different results. They may be
marginally better in terms of the contents of some regulations, but
not sufficiently significant to wait another year.

I think it is naive, as well, to think that these regulations can
be fully promulgated in the course of one year from now. I think,
more likely, it will take at least two years. Tribes have been wait-
ing for six years at this point to reap the benefits of the 1988
amendments to the Act, and to ask them to wait another two years,
I think, is unconscionable.

What happened from my perspective in the drafting of the regu-
lations is tﬁat the agencies involved forgot that statutes passed for
the benefit of Indians are to be liberally construed in their favor;
and instead, made the regulations as restrictive as possible and in
the government’s favor rather than that of the tribes. I gave exam-
ples in my written testimony of the many areas that I feel are
strictly illegal in the regulations in that they are specifically con-
trary to the provisions of the law. And I won't go through that, but
just refer you to that.

[ am here todzy on behalf of my clients to urge that you imme-
diately pass H.R. 4842. This bill takes care of the problems that
the tribes have experienced since the inception of the Act, and cer-
tainly since 1388, and avoids the need for going thirough a process
that most tribes believe will be useless.

I would like to do two things very quickly today. One is to dis-
cuss your model contract that appears at Section 108 of the Act,
and also note a few minor technical clarifications that we would
recommend be made to the Act as well,

Since the mid—1970’s when the Act was passed, i have personally
been involved with representing tribes in negotiating 638 contracts.
Problems we faced are that the requirements have changed, year
to year, in those contracts; the language of the contracts has al-
ways changed from year to year; and the contracts include, by ref-
erence, long lists of other provisions, other paragraphs, other citrcu-
lars and other requirements that the tribes are required to comply
with. These requirements are nowhere to be found in one place;
and often when you ask the agencies for these requirements, they
can’'t even provide you with copies of them, so that they are un-
available for the t'ihes to review to determine whether they can,
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will or wouldn’t want to comply with them at the time o’ negotia-
tion.

All of these requirements have always been nonnegotiable, so the
tribes lrave to take them or have no contract; and the requirements
vary from contract to contract, depending on who is negotiating the
contract, which agency and which tribe it is with.

We strongly support, for these reasons, your approach of provid-
ing a model contract in the legislation.

As you are aware, I am sure, this approach has been successfully
utilized in Title I1I, the self-governance aspects of the Indian Self-
Determination Act; and there is a model compact for that which we
believe is similar to what you have done in your provisions. We be-
lieve that what you have done is sufficiently flexible to meet both
the needs of tribes and the administration and to allow them to
interact on a government-to-government basis without hampering
either side from having a workable contract.

I think that the Act will create a simplification of the contracting
process. It will eliminate disputes over onerous contract terms and
will create the result that tribes, wherever located, will be treated
uniformly; and that is certainly not the case now.

A few parts that deserve special attention are your inclusion at
Section 1081(b} of the canon of statutory interpretation that
tribes—that statutes for the benefit of Indians are to be liberally
interpreted in their favor. I think this will remind the people nego-
tiating the contracts on hehalf of the administration, every time
they have to negotiate a contract, of what this law is really about.

I think your tribal court provisions are excellent, especially inso-
far as they allow for alternative tribal resolution bodies to be used
in the place of tribal courts. In California, at least, with more than
110 tribes, only two of those tribes have tribal courts.

I think the three-year contracts, with annual funding agree-
ments, are excellent. The provisions regarding limitation of costs
are very valuable, and I think Mr. Clapham will comment on those
briefly.

{ think—I could go on through the whole mode} contract, but I
think that the provisions here are really what is needed. I think
the contract is well drafted. It is consistent with the Act and its
intention, and it is workable for both tribes and the agencies.

My clients strongly endorse the model contract and the Act as a
whole, and urge that you pass it promptly and not be delayed by
the perhaps naive promises of the administration witnesses that
were here today. We would also ask that you take a logk at our
comments in regard to changes to the declination time limits,
rights to engaging discovery, burden of proof, and restriction on
regulations that are specific wording we have suggested in my tes-
timony.

I, with that, will thank you for the opportunity to appear today
and turn the mike back over to Mr. Clapham.

[’Iihe statement of Ms. Karshmer may be found at end of hear-
ing.

Mr. FALEOMAVAEGA. Thank you very much. I do have some ques-
tions I would like to—Mr. Clapham, did you have a couple more
comments to make?
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Mr. CLAPHAM. Mr. Chairman, yes, I did. Thank you for the op-
portunity.

I wanted to hit on four sections just very briefly in H.R. 4842.
The first is Section 5, which deals with the regulatory process.

As written, it limits regulations to five areas that are procedural
in nature. We think that is a workable approach; it gives the agen-
cies 12 months to promulgate regulations in those five areas
through the nepotiated rulemaking process under the negotiated
Rulemaking Act of 1990. There is no impediment here that would
prohibit the agencies from promulgating internal rules under the
Act. I think the Act is clear in that regard. So the internal oper-
ations of the agencies with regard to 638 contracting could still go
forward.

Finally, as Ms. Karshmer and others have pointed out, there are
some changes in 4842 that deal with limitation of cost, that ensure
that adequate funding will be previded to the tribes in the process
of carrying out these contracts; znd if it is not, those activities can
be shifted back to the Federal Government once those funds have
been expended, and not added to meet the needs of the programs
carried on. There are amendments in the appeals section to allow
a tribe to exercise an option between an administrative appeal or
go directly into the Federal District Court for declination appeals.

Finally, a matter that has been of interest to the Navajo Nation,
my client, for this whole period of six years, the Act specifically au-
thorizes the use of tribal preferences, the hiring and contracting
process in implementing a 638 contract.

For the record, I wiﬁ be submitting when I return to Window
Rock, resolutions of the Intergovernmental Relations Committee of
the Navajo Council that support—have reviewed and authorized
and support S. 2036, as revised, the bill that was before them prior
to this hearing. I am sure they will take similar action on H.R.
4842 in the future.

Thank you.

Mr. FALEOMAVAEGA. Thank you very much.

I have no doubt that all of you members of the panel certainly
have held your given positions with distinction as expert attorneys
in your own right; and I suspect also our friends downtown, who
wrote hundreds of these pages of so-called regulations, are also at-
torneys of their own distinction. { am getting a little frustrated
right now that this is a battle between lawyers who continue to do
these things and seem to cause more problems than actually find-
ing a solution to these problems.

I would like to ask you, members of the panel before us here, do
you think that perhaps the law that was enacted six years ago—
was the language in that statute so bad or so vain that the attor-
neys couldn’t write their regulations properly? Was that the reason
why they couldn’t do it? I mean, I would like your opinions on this,
since you are expert in interpreting the law in your own right as
attorneys.

Mr. CLaPHAM. In response, I would have to say, I thought the
language was clear. I thought that the regulations could have been
written and thought that the regulations were written in 1989
after the two——
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Mr. FALZOMAVAEGA. I mean, this law wasnt 2,000 pages; I
mean, it was plain, simple, farmer’s language. Was this written by
attorneys, too, that caused the confusion?

1 am sorry, I didn’t mean to interrupt; I just wanted your honest
opinion. What was the problem?

Mr. CLAPHAM. I think that the comments earlier in the hearing,
of the Chairman about the bureaucracy, contributed greatly to the
problems with the regulations. I also believe that the expansion of
the 638 contracting process to bying in the non-Indian bureaus,
folks who had not been familiar with 638 contracting in the De-
partment of Interior may have contributed to some of the confound-
ing nature which we find in the regulations now.

Mr. FALEOMAVAEGA. Do you think there is some greater truth
in—I don't know which Henry that was in the Shakespeare era,
Henry V or Henry VIII—with the admonition, the firgt thing we do
is kill all the lawyers. I mean, I see the frustration of the tribes;
and I am sure all of you are frustrated yourselves in trying to work
this thing out for your clients. I am sure you are doing an honest
job and trying to give them the best representation. But, by golly,
% suspect that these ghost attorneys that have been writing these
regulations downtown alse is part of the problem.

I was wondering, could it be that this legalese has gotten so bad
here in Washington, D.C. that we seem to miss—forget smelling
the flowers, while going through the forest and not seeing the light
of these things?

I don’t know. Please enlighten me on this.

Ms. KaARSHMER. I would like to just respond that I don't think it
is legalese that is the problem; I think it is the basic concepts that
are the problem. Lawyers are new lawyers; we have bureaucratic
inertia tl;xat we are dealing with. As my colleague suggested, we
have this big ship going in a direction that just can’t be turned.

I think we have a problem dating back—I noted in my written
testimony—-—

Mr. FALEOMAVAEGA. But, you see, the captain of the Exxon
Valdez, I understand, was drunk.

Ms. KarsHMER. | don’t cast those aspersions on anyone in the
administration.

Mr. FALEOMAVAEGA. I hope we don't have drunken lawyers draft-
ing these regulations.

Ms. KARSHMER. I can only speak for myself.

Back in 1975, when the law was first passed, BIA officicis went
from reservation to reservation in California tefling the tribes that
this was termination, that BIA was going to be wiped out, that
there was going to be no vne to protect the interests of tribes, and
tl}:er;fore, tribes should not be favorably inclined to contract under
the Act. :

What happened instead of that was that bureaucracies developed
regulations that they would have to implement; they would have
to have a million people on staff to control these contracts with the
tribes. I give the example in my written testimony that in 1975,
there wasn't even an area office in California for the provision of
health care. There wasn't a single IHS service unit in California;
there was no care provided by 1HS for Indians in California.
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Today, there is still no care provided by IHS for Indians in Cali-
fornia. All the care is provideg through contracts with tribes, Yet
from 1975 to the present, there is now more than 125 IHS employ-
ees in the IHS area office in California to monitor contracts, to
write contracts, to keep tribes in line. And I think it is this very
conception that tribes cannot be trusted with 638 contracts to do
what is right, to operate contracts correctly, and to spend govern-
ment money properly that is the impediment behind getting any-
where on these regulations.

Mr. DEAN. Mr. Chairman, if I could also respond. I want to say
that I—Chip Martin has told me that I am making a lifetime ca-
reer out of these regulations, and notwithstanding that, I don't
think it is primarily the lawyers on either the tribal side or the
government side. I think it is the interest of the bureaucracy.

In the course of the consultation, one Federal representative told
the tribal representatives that what we are trying to do in this par-
ticular part of the regulations is to create ari’:alvel playing field be-
tween the tribes and the Federal employees. That showed an ap-
proach which is understandable, because we are talking in some in-
stances about the jobs of people and their families.

Recently, I have heard at one of the IHS area offices that that
oint was made, you are asking us to lay off people who have fami-
ies to support.

Now, tie fact is that the Congress has made a determination
that tribes should decide that, whether they are going to be served
by Federal employees or by their own people, under their own au-
therity. So I think it is understandable that there is bureaucratic
resistance. I think some on the government side have seen their cli-
ents as being the agency, and have not perhaps been sufficiently
creative in carrying out the congressional purpose. But I think that
is understandable,

I believe that the problem with the next round, if there is one,
is whether the departments, the people thai we heard today, will
really force a total rethinking of the Federal approach. Because if
they go back and try to justify all or most of these present regula-
tions, it will be a waste of time.

Mr. FALEOMAVAEGA. Ms. Gouwens?

Ms. GOUweNS. I have nothing further to add. T think the statute
has long been clear, and the problem is with attilude, not with lan-
guage.

Mr. FALEOMAVAEGA. There has been another sense of curiosity
too about the Bureau downtown, and the fact that —thi~ is hearsay.

I don't know—maybe if you all have any knowled e—exacti,;
what is the percentage of the people working for the BIA that are
Native Americans, and through a self-perpetuating bureaucracy
over the years, some estimates have been made that 80 percent of
thitpeo le working for BIA are Native Americans.

r. CLAPHAM. I can’t speak for the situation here in Washington

D.C,; I simply don’t know those figures. I would tell you that at the
area office level and the agency office level on the Navajo reserva-
tion, the BIA's employees are predominantly Navajo—members of
the Navajo Nation.

Mr. FALEOMAVAEGA. Well, I am sure this is the effort of every
tribe, to get as many of the Members of the tribe to be a part of
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the process, participating in the tribal affairs, especially when a
tribe is the size of the Navajo Nation with 200,000 now in number,
the largest Native American tribe in the country. So you have to
have a bureaucracy, you have to have a government to provide for
the needs of some 200,000 men, women and children.

In what was discussed earlier with our friends from downtown,
with the notion that these regulations should hopefully come about
by August of next year, I notice in your testimony, Ms. Karshmer
that this is unthinkable, that it should be done in some way; an
then I hear, I think, Mr. Dean’s observation that sometimes we
really don’t know if these regulations are going to solve the prob-
lem. It might make things even worse.

So why should we even issue regulations at all? Just perhaps
come up with another solution to the problem or a suggestion.

Mas. HMER. I think that that is why the tribes are endorsing
your bill, because they don’t have the confidence that sufficient
changes will be made in the regulations, or in the proposed regula-
tions, to make them workable.

As my colleague earlier stated, tribes are really stuck. If they
didn't agree to participate in the process of redoing the regulations,
they would be stuck with the regulations there are right now. So
It:;)hey really had no choice but to say OK, we will try to make them

etter.

But at the same time, there was the unanimous vote in support
of S. 2036, which is nearly identical, or will be nearly identical, as
T understand it, to your bill, H.R. 4842, And I think it was a matter
of not having choices and not seeing that there was going to be a
sufficient agency response to tribal concerns.

As T am sure you are aware, tribes negotiated regulations for
several years, thought they had a good set of negotiated regula-
tions; then things were dropped for two years, and out came this
set of regulations that lookedp totally different from what had been
negotiated and, in many cases, was opposite to what had been ne-
gotiated by the tribes and had little relationship, if any, to all of
the agreements that the tribes had thought they had reached dur-
ing the initial negotiation period.

So that is why tribes are very skeptical about going forward with
a regulatory process, but i1.stead, prefer the process that you have
taken or the approach that you have taken in your bill to avoid the
need for such a process and deal with some of the substantive is-
sues as well.

Mr. FALEOMAVAEGA. You might say then that the bottom line
that all of you, by consensus, agree to the principles of the objec-
tives of H.R. 48427

Mr. DEAN. Mr. Chairman, if I could say, I have not had time to
get instructions from my clients as to the House bill. I have re-
viewed it, howaver, and 1 have given your staff comments.

I believe thal 95 to 98 percent of the provisions would have wide-
spread support among Indian tribes. There may be several provi-
sions that I can’t be sure of until J get instructions from my clients.
So that is the only reason I have not testified to endorse it at this
time.

Mr. FALEOMAVAEGA. Well, one thing, I certainly enjoy working
very much with your Chairman; and he likes to move on things
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once they start going, and you either be on that train or you are
going to miss the ride. And I look forward to working with the
Chairman on this bill that I think is going to move very quickly.
We definitely want to do something about it.

I think, in fairness to our friends downtown-—you know, we have
only instituted this subcommittee since the beginning of this Con-
gress, and perhaps, too, that we have had problems in previous
years where we never had a subcommittee, it was always held on
an ad hoc basis. I don't know what that means. But just the fact
that we never had a subcommittee to directly address the issues
dealing with Native Americans on the House side, we have had
problems.

And, bless your heart—1I know Chairman Udall; you couldn’t find
a person with more love and feel for Native American issues—but
just the fact that we did not have an institutionally established
subcommittee to handle the affairs of Mative Americans, [ think
was perhaps one of the problems that we faced here on this side.

Thanks to Senator Inouye—you know, singlehandedly he went
about to establish a select committee, now composed of 18 Sen-
ators, and now it is a regular committée of the Senate; and for
years we never had that either.

So, hopefully, with the commitment that this President has
made, inviting the leaders of the tribes from all over the country
to the White House—1I think it is a step forward-—and hopefully his
commitment and rhetoric is going to be matched with Secretary
Babbitt's commitment that they definitely will do something about
the needs of Native Americans.

[ want to personally thank all of you for coming here this niorn-
ing to testify. Keep usJ)osted. The train is going to be moving, and
we need your help and support from your respective tribes to see

that we take corrective action on this problem that has been linger-
ing for the past six years.

Thank you very much. The committee is adjourned.

{Whereupon, at 11:45 a.m., the subcommittee was adjourned; and
the following was submitted for the record:]
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Mr. Chairman and Members of the Committee, I appreciate the opportunity
to appcar beforc you today to offcr a few comments on the Indian Self-
Determination and Education Assistance Act.

Before 1 begin, 1 want to commend Chairman Richardson and Congressman
Thomas for introducing H.R.4842, The House bill is similar to $.2036, the Indian
Self-Determination Contract Reform Act of 1994, which Chairman Inouye and |
introduced in the Senate on April 20, 1994, The Committee on Indian Affairs will
mark up $.2036 in a couple of weeks, and I am very hopeful that we will be able
to pass $.2036 in the Senate prior to the August recess.

Mr. Chairman, 1 think it would be useful to review briefly the history of the
Indian Self-Determination Act and to examine why the tribes have become
increasingly frustrated with the existing regulatory process.

The 1975 Indian Self-Determination and Education Assistance Act provided
tribes with authority to contract with the federal govemment to operate programs
serving their tribal members. The policy of self-determination has proven to be very
successful in terms of promoting tribal opcration of federal programs and services
administered by thc BIA and IHS. The policy has its origins in President Nixon’s
1970 "Special Message to the Congress on Indian Affairs" which stated:
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I'or years we have talked about encouraging Indians Lo exercise greater
self-determination, but our progress has never been commensurate with
our promises, Part of the reason for this situation has been the threat
of termination. But another reason is the fact that when a decision is
made as to whether a Federal program will be tumed over to Indian
administration, it is the federal authorities and not the Indian people
who finally make that decision.

This situation should be reversed. In my judgment, it should be up to
the Indian tribe to determine whether it is willing to assume
administrative responsibility for a service program which is presently
administered by a federal agency.

In response to President Nixon, the Congress passed the Indian Self-
Determination and Education Assistance Act in 1974 and it was signed into law by
President Ford on January 4, 1975, Today, approximately $531 million of the
funds appropriated to the BIA arc administered by tribal govemnments under self-
determination contracts. There are over four hundred contracts between Indian
tribes and the IHS involving about $497 million annually. Indian tribes contract
with the IHS for the operation of § fully accredited hospitals, 347 health centers
and 70 service units.

During the consideration of the 1988 amendments the Senate Committec on
Indian Affairs noted that the Act had failed to meet its goal of reducing the federal
burcaucracy and ending the federal donination of Indian programs. In fact, there
had been no reduction in the federal bureaucracy. Instead the Act had spawned an

increase in federal officials who were employed to monitor self-determination
contracts.  The Committee found that federal burcaucrats had imposed
administrative and reporting requirements on Indian tribes which were more
stringent than the standards which would apply to direct federal operation of the
programs, activitics and services that the tribes were contracting to provide under
the Act. So many layers of burcaucracy and rules had been imposed that the

contract approval process required an average of 6 months rather than the 60 days
mandated by the Act.

The Commiittee found that the original goal of ensuring maximum triba!
participation in the planning and adininistration of federal services. programs and
aclivities intended for the benefit of Indians had been undermined by excessive
bureaucracy and unnecessary contract requirenments. The 1988 amendments were
intended to ... remove many of the administrative and practical barriers that secmn
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to persist..." under thc Act. The amcrdments required new regulations to be
devcloped by BIA and IHS with the participation of Indian tribes. Senalc Report
100-274, which accompanied the amendmcnts, statcd:

The rcgulations regarding contracts under thc Indian Self-
Delermination Act should be relatively simple, straightforward, and
free of unneccssary requirements or procedures. The Committee
intends...[the] regulations to become effective prior 1o the beginning
of the first Fiscal Year following enactment of this amendment.

The 1988 amcndments were intended to increase tribal participation through
contracting in the management of federal Indian programs and to help ensurc long-
term financial stability for tribally-run programs. The 1983 amendments also
required the Scerctaries of Inierior and HHS to consider and formulate appropriate
repulations with the participation of the Indian tribes. The accompanying Senate
report called for the two departments to issuc joint regulations. Joint regulations
wete intended to permit the agencies to award contracts and grants to Indian tribes
without the unnccessary burden or confusion associated with having two scis «f
rules for the zame legislation. Joint regulations were also intended to permit both
departments to implement the 1988 amendments and climinate deficiencies or
problem arcas which inhibited contracting under the original acl.

Nearly six ycars have passed since the cnactment of the 1988 amendments.
On January 20, 1994 the BIA and 1HS finally published proposed regulations in the
Federal Registcr. Despite the fact that the regulations were supposcd to be
“relatively simple, straightforward and free of cnnecessary requirements or
procedures,” the new rcgulations contain hundreds of new requirements. As one
commentator noted: ". in numerous instances [the proposcd regulations} are more
restrictive than existing regulations and raise new obstacles and burdens for Indian
tribes sceking the opportunitics for effective tribal self-government promised by the
Act"

Tribal reaction to the proposed regulations has been extremely negative.
Not only are tribes frustrated that the regulatory process is still on-going with no
end in sight, but the fact that the proposed regulations in many instances are
different than the undesstandings that tribes thought they had reached with the
agencies during the joint iribc-agency consultations. ’
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8.20306, the "Indian Self-Determination and Contract Reform Act of 1994,"
is intended to prohibit the Secretary of the Intcrior and the Secretary of Health and
Human Services from promlgating any regulations under the Self-Detenaination
Act. It prescribes the terms and conditions which must be used in any contract
between an Indian tribe and the Bureau of Indian Affairs or the Indian Health
Service. No modifications could be made to any contract which is entered into
under the authority of the Self-Determination Act without the written consent of the
Secretary and the tribe.

It is entirely possible that regulations will be required in certain areas to
effectuate the purposes of the Act. However, I believe the burden of proof should
be on the federal agencies or any other interested party (tribes or lawyers) to justify
to the Congress and to the tribes the need for such regulations,

On June 15, 1994, the Senatc Committee on Indian Affairs conducted a
hearing on $.2036. All of the tribal witnesses testified in strong support of this
legislation. In addition, tribal witnesses requested that the Committee consider
combining relevant portions of S.1410 (a bill introduced by Senator Inouye on
August 6, 1993 which proposes various technical amendments to the Indian Self-
Determination Act) and other technical revisions to ensure that the federal agencies
do not substitute their views for that of the Congress and the Indian people.

My staff is currently working with various tribal representatives to draft an
amendment in the nature of a substitute to $.2036.

Regrettably, this administration has voiced its opposition to $.2036. Assistant
Secretary Ada Deer has asked the Committec on Indian A ffairs to suspend further
consideration of $.2036 until the BIA and [HS have renegotiated regulations for the
Self-Determination Act under the Federal Advisory Committee Act.

Tribes are clearly frustrated and angered by the current state of affairs. I was
critical of the last administration for their handling of this matter, and I note that
this administration, which has said that it wanis 10 reinvent government, reduce
burdensome regulations, and listen more carefully to tribal governments also fas
failed to act responsibly. One year after this administration took office it made the
decision to publish proposed 638 regulations that even the most casual observer of
the five and one-half year regulatory process knew would be rejected by the tribes.
Now the administration is asking the Congress to suspend further legislative action
until it can complete another round of tribal-federal negotiations.
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My response to the BIA and the THS is straightforward. We have given the
BIA and the [HS nearly six years to do & job that was supposed to take one year,
The time has come for decisive action, and it is my intent to move legislation
reforming the Indian Self-Determination contracting process this year. I look
forwari to working with you, Mr. Chairman, and Congressman Thormas to enact
legistation that will recapture the vision that gave birth to the Indian Self-
Determination and Education Assistance Act.
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Regarding

CURRENT EFFORTS TO IMPLEMENT THEE 1988 AMENDMENTS
TO THE INDIAN SXLF-DETERNINATION
AND EDUCATION ASSISTANCE ACT

July 29, 1994

Good Morning, Mr. Chairman and Members of the Committee. I am
pleased to be here to discuss the Department’s efforts to
implement the 1988 amendments to the Indian Self-Determination
and gducation Assistance Act (the "Act® or "§38"), particularly
as these efforts relate to contracting in Departmental agencies
outside of the Bureau of Indian Affairs ("BIA*). Before we
begin, however., I would like to introduce Faith Roessel., Deputy
Asgistant Secretary, Indian Affairs, and Molly Poag, Director,
Office of Regulatory Affairs. Faith will discuss current
contracting efforts 1n the BIA, and Molly will discuss the
current status of the proposed regulations.

INTRODUCTION

At the outset, I want to assure you that we are aware of the
frustrations experienced by tribes regarding implementation of
the Act, and that we are working hard to remedy some of the
problems that have led to these frustrations. Many of these
probléms, however, began during prior Administrations and, in the
past 18 months, we have made substantial progress toward
resolving them. For example, this Administration made
publication of the rule a priority and published it within one
year of takirng office. Moreover, pursuant to gribal request, we
are developing a process to attempt to reach consensus with
tribas on the final rule, and we anticipate publication by August
1995, ‘the date requested by tribes.

In addition, we are working to ensure that tribes are aware of
and, if they desire, take advantage of contracting opportunities
under the Act. The BIA has contracted out nearly a third of its
program funds and anticipates continuing to expand the scope of
itgs contracting activities. The Bureau of Reclamation {*BuRect)
and the Bureau of Land Management {("BLM®") alsc have programs
contracted to tribes under the Act, and they expecr to contract
other programs in the future. We recognize, however, that we can
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do more, and we have institured a review to determine which
programs within the Department provide direct benefits to tribes.

This Administration recognizes our government-to-government
relationship with tribes and is eager to work with them to
finalize regulations implementing this legislation. We
appreciate the opportunity to come before you and describe our
efforts. We believe that we are on the right track to resolving
many of the tribes’ outstanding concerns. We are opposed,
therefore, to any 638 legislation at this time and urge the
Congress to defer legislative action until a final rule is
completed.

CONTRACTING EFFORTS IN NON-BIA AGENCIES

The Act was first enacted in 1575 to authorize tribes to seek
contracts with the Department of the Interior ("POI"}, under
which tribes would administer pregrams previously administered by
the BIA. Programs eligible for contracting were required to have
been established for the benefit of Indians under the Snyder

Act' or any subsequent act. The Department generally has
interpreted the original act to require only the contracting of
BIA programs.

The 1588 amendments expanded the scope of the Department’s
contracting powers to include programs that were established for
the benefit of Indians because of their status as Indians, Yet
are administered by agencies within Interior other than BIA.
Since 1988, some non-BIA programs have been contracted. The
Bureau of Reclamation {"BuRec"} currently has the greatest
portion of non-BIA programs administered under 38 contracts.
Among other things, tribes currently are administering planning
operations, environmental studies, and the construction,
operation, and maintenance of water systems and water-related
projects. For example, the San Felipe Pueblo and the Santo
Domingo Pueblo are administering a program on the stabilization
of the banks of the Rio Grande; the Tohono 0‘'odham - Shuk Toak
district are constructing water delivery facilities; the Navajo
Nation is administering a program regarding safety of the Round
Rock dam; and the Gila River Indian Community is constructing an
irrigation system on the Sacaton Ranch. In anticipation of
increasing its 638 contracting activities, BuRec is offering
training to its employees in £38 contracting procedures.

The BLM also has entered into §38 contracts. BLM is estimating
over $5,000,000 worth of programs in £38 contracts for FY 1394, a
substantial increase over the roughly $200,000 it contracted in
1992. These programs all relate to cadastral survey work in

Alaska.

' 25 u.s.c. § 13,




Many other non-BIA Prugrams, though currently not contracted
under 638, are administered through cooperative arrangements such
as memoranda of understanding or agreément. For example, the
chehalis and Quinhalt tribes are conducting fishery restoration
activities funded by the Fish and Wildlife gservice {"FW5"} under
the Chehalis River Fisheries Pregram, and the Hoopa Valley,
Raruk. and Yurok tribes are conducting Similar activities in the
Klamath River Basin. In Alaska, the Tanana Chief's Conference
and the Association of Village Council Presidents are collecting
data that is used in FWS aubsistence harvest management
activities. The Blackfeet tribe in Montana has an assistance
agreement with BLM for inspecticn and enforcement of Indian o:1
and gas operations, and many cther BLM programs aiso are
administered through cooperative agreements with tribes. The
Minerals Management Service is conduct ing an outreach program to
generate tribal interest in cooperative audit agreements under
the Federal 0il and Gas Royalty Management Act.

Nevertheless, the majority of DOI programs contracted to tribes
under 618 are through BIA, because of BIA's unique role within
the Department and the American Indian community, and because of
the statutory requirement that programs eligible for 638
contracting must be for Indians because of their status as
Indians. In FY 23, BIA's total obligation for 538 contracts was
roughly $700.000,000, or nearly one third of BIA's total
obiigations. The 638 oblization includes funds for tribes to
administer at least a portion of virtually every existing BIA
program, such as human $ervices, education. public safety and
justice, Comnunity devejopment, resource management. trust
services and general administration.

The Department recognizes, however, that more can and should be
done to encourage non-BIA contracting. As a result, DOI has
established an internal review process to identify non-BIA
programs, such as programs currently administered under

cooperative agreements, that may be subject to 638 contracting.
This review, which is headed by the Department’'s Chief of Staff,
is ongoing and is increasing the pDepartment's understanding of
programs that directly benefit American Indians. ‘This increased
understanding will enable Bureau Pirectors and office heads to
actively promote these programs for contracting by tribes.

CURRENT PROPOSED RRGULATION

Under the current proposed regulation, a program is for the
benefit of Indians because of their status as Indians, and thus
eligible for consideration for 638 contracting, where Indians are
the primary and significant beneficiaries of the program as
evidenced by: (1) authorizing or appropriations legislation or
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legiglative history; (2] implementing ragulations; or (3] the
actual administration of the program.’

The term * primary or significant beneficiaries” refers to those
entities whose benefit or enhancement was the principal or a
leading motivation for the establishment of the program Or

portion of the program.

tnder this test, the Department must conduct a case-by-case
analysis, examining the purpose, character, and administration of
the program. In establishing a particular program, however,
express congressional invocation of its constitutional authority
over Indians will be considered evidence that Congress intended
the pregram to be for the benefit of Indians because of their

status as Indians.

In light of the Department’s increasing understanding of its
programs that benefit Indians in their status as Indians, and in
light of our government-to-government relationship with tribes, I
want to stresg that the proposed teat, ¢onsistent with the
purpose of the Administrative Procedure ACt, is merely a
proposal. It may be modified based upon public Comments received
during the comment period. or as a result of the consensus-
building discussions with tribal representat ives that will occur
after the close of the comment period. These discussions, and
the process that led to development of the current regulation,
are described below in more detail.

DEVELOPMENT OF TEX PROPOSED REGQULATION

The Department recognizes that promulgation of the proposed
requlation has been extracrdinarily delayed. Most of this delay.

! The proposed regulation provides that z program is for the benefit of
Indians because of their status azs Indians., and thus eligible for %38
contracting, where:

“{a) The authorizing statute oF legislative history specifically idencifies
Indians, betcause of their status as Indizne. as primary or fignificant
beneficiaries of the program or portion of the program or othervise
indicates that Congressional intent was to benefit Indiana because of cheir

status a9 Indianwe; or

{p1] The appropriation of funds for the operation of the program or portion
of the program specifically targets Indians, because of their status as
Indians, &8 primary or significant beneficiaries of the zppropriations. &%
evidenced in the statutory or Committee report language ov the budget
justifications aubsmitted to the Appropriations Cosmittee; OT

{¢} Regulations or administraticn of a predram or portion of & program
identify Indlans, because of their status 32 indizns, or reflect a
Departmental intent to bepefit Indians, because of their status a4 Indiane.
az prizmary or significant tecipicnts of the servites te be provided by the
program or portion of the program.

-4 -
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however, occurred during prior Administrations. When this
Administration took office, the proposed rule had not been
published and was over four years behind schedule. The rule
quickly became a priority. however, and was published just one
year later. DOI and HHS currently are working to develop a
process that will permit tribes to participate fully in the
development of the final rule.

DoI and HMS began drafting joint regulations implementing the
amendments in 1988. Meetings with tribes were held throughout
the country to discuss the amendments, and a working document was
produced following two regulatory drafring workshops that
included DOI, HHS, and tribal representatives. In December 1989,
DOI and HHS jointly released draft regulations for tribal
comment , and in January and February of 1990, thirteen ragionali
consultation meetings were held to discuss the joint drafr.

In March 1990, the Coordination Working Group {("CWG"! was created
to revise the December 1989 joint draft regulations. The CWG,
which was composed of representatives from DOI, HHS, and tribes,
mer periecdically between March 1920 and August 1930. In
September 1990, a second draft regulation was released reflecting
changes made by the CWG.

Throughout the following year, DOI and HHS ccrnducted preliminary
reviews of the CWG draft. DOI c¢reated a Departmental Review
Team, composed of representatives from all DOI bureaus with an
interest in the regulation, to examine the draft. DOI also
created a Departmental Policy Group. composed of all Assistant
Secretaries and the Solicitor. to resolve issues that could not
be resolved by the Departmental Review Team. Tribal
repregsentatives were not included in this process.

In November 1991, DOI and HHS separately released revised draft
regulations based upon their respective reviews of the CWG draft.
A joint negotiation team was appointed to resolve differences
between DOI and HHS drafts, and this team met for the first time
in June 1992. HWeekly meetings were held throughout the summer of
1992, and the final joint regulations were completed in October
1992. Tribal representatives also were not included in this
process.

In December 1992, the joint draft was submitted to the Office of
Management and Budget ("0MB"} for review. After the Clinton
Administration took office, however, the rule was returned for
review by each Department. Thorough reviews were conducted and,
on January 20, 1994, the regulations were published in the
Federal Register with a 120 day comment period expiring on May
20, 1994, ’ ’

During this period, three regional meetings (in Phoenix,
Minneapolia, and Reno! and one national meeting (in Albuquerque}

.5 .
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were held to solicit tribal comments on the proposal.
Representatives of many bureaus and offices attended to ensure
tkat tribes were aware that many non-BIA programs are
contractible. .

During the national meeting. tribes requested that the comment
period be extended for 30 days and that a process be developed
for tribal participation in the development of the final rule.
Specifically, tribes requested 8ix working sessions with DOI,
HHS, and 48 tribal members, and that the final rule be published
no later than August 31, 1995. DOI agreed in principle to these
requests. and DOY and HHS promptly extended the comment period to
August 20, 19%4. thus providing tribes with seven months to

comment on the proposed regulation.

DOT and HHS currently are working to fulfill the other tribal
requests made at the national meeting in Albuquercue. Currently.
Dol and HHS are developing a charter, under the Federal Advisory
Committee Act, to permit us to continue working with tribes after
the close of the comment period to develop consensus positions
for the final rule. It is anticipated that there efforts will
produce a final rule that fulfills the mandates =f the 1388
amendments and meets tribal concerns.

Moreover, DOI is working to ensure that, in light of the
government -to-government retationship with tribes, the consensus
reached with HHS and tribes reflects the final pogiticn of the
Department. The process established between 1990 and 1332
allowed DOI and HHS to review and revise the original cWG draft
without the benefit of further tribal participation. Under the
proceas currently being developed., however, DOI intends that the
final rule will reflect any consensus reached with tribal
representatives, thus avoiding the delays that occurred between
1990 and 1%%2. Moreover, DOI intends to complete the process
within the timeframe requested by tribes at-the May 19%4 national

meeting in Albuquerque.
CONCLUSION

We commend the committee for #cheduling this hearing and thank

you for the opportunity to testify. This hearing has provided us
; with another opportunity to listen to all sides and work toward a
] consensus that will serve the needs of the tribes and the

Department. We oppose any legislation that hinders our efforts
toward reaching consensus. We have a government -to-government
realatjonship with tribes and we are developing a process to
resolve important gelf-determination issues. This process should
be allowed to continue unfettered.
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Good Morning,

Mr. Chairman, 1 am Michel Lincoln, Deputy Directer, Indian Health
Service (IHS). 1I'm pleased to be hare today to provide you an ugdate
on the Indian Sclf-Determination Act (P.L. 93-638) regulations
developrent process. I am accompanied today by Mr. Richard J.

McCloskey, Director of the Division of Legislation and Regulations.

Let me begin by stating that we share your concerns about the need for
the most simple, straightforward regulations as possible. We also
share the concerns expressed by the Congress and the tribes with

respect to the time required to finalize the regulations.

First, with respect to the time involved, we agree it has been an
lengthy process. However, to date, we have successfully accomplished
a key congressional directive, including a joint Notice of Proposed
Rulema<ing (NPRM), published January 20, 1994, in the Federal Register
with a 120 day comment period. The Department of Health and Human
Services (DHHS) and Department of the Interior (DOI) ensured that the
NPRM was developed with substantial tribal participation. From 1988
to 1990, over 600 individual tribal representatives were actively

involved in drafting proposed regulations Frovisions many of which are

contained in the NPRM.
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Frem 1991 to 1993, joint Secretarial review, negotiation, joint policy
decisions and clearance was complefed through two Administrations.
During this period, the IHS maintained communications, through
rmeetings and correspondence, with tribal reprESeﬁtatives cn draft

requlation revisions as policy decisions were made.

In April and May of this year, the Department of Health and Human
Services (DHiS) and the Department of the Interior (P0I} held three
regional throughout the U.5. apd a national meeting in Albuquerque.

The purpose of these meetings was to orient all tribes to the

rationale behind final policy decisions reflected in the NPRM, as well

as to recelve public comments.

in May, over 100 tribal representatives who attended the national
neeting presented to Assistant Secretary of Indian Affairs Ada Oeer
R and myself, a tribal leader consensus staterment. This statement
requested a three ponth €xtepsion to the original comment period. 1t
f J; .also contained a detailed schedule of recommended activities related
to the MPRM to be undertaken over the following year including a
series of tribal/federal meetings to review comments and negotiate a
consensus toward developing a final rule. The IHS has agreed to the -
tribes' reguest and extended the comment period to August 20, We are
working out procedural arrangements with the DOI and the tribes and
plan to begin these meetings ip Octobey, 1994, Based upon the

recommended schedule, fipal regulations are anticipated to be

published in November 1995, v
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While the proposed regulations are longe: than the previous issuance
they do represent a nore simplified process. In the future, all
contract reguirements will be contained within these regulations
where, formerly, key Federal Acquisition Requlation (FAR} provisions,
Agency guidelines, manuals, and policies were incorporated by
refersence. In mapy instances, tribes provided specifie lapguage and

text for DHHS and DOI to incorporate into the proposed regulations.

¥nile regulations sheould not impose undues burdens, they should prorote
fairness and consistency in Agency decision-making. These types of
procedural requirements, in part, limit or define Agency discretion

and contribute to overall length. Examples include:

a provision imposing on the Secretary important requirements,
such as tipeframes for making decisions to approve or decline a

contract:

a description of the Secretary's obligation to provide tecnnizal

assistance;

identification of the criteria to be used by the Secretary in

naking discretionary decisions; e.g. criteria for considering

tribal requests for waivers, criteria for approving or

disapproving contracts:
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J/ DEPARTMENT OF HEALTH & HUMAN SERVICES Pubiic Heatth Sarvios
a::z incfian Heahh Secvica ~

RockyFle MD 20857

g1 6 9%

The Honorable Bill Richardsen

Chairman

Subconnittee on Hative
American Affairs

Committee on Hatural Resources

4.5. House of Representatives

washington, B.C. 20515

Dear Mr. Chairmant

Enclesed is the Indian Health Service's (IHS) response ts your
August 2 inguiry in followup to the July 29, 1994, oversight
hearing on the Indian Self-Determination Act regulations. As you
requested, the IHS has respended to those questions specifically
directed to, and relevant for, the Agency.

i r'h

We hope that the enclosed information is helpful te you and your
staff. Your interest and effort in these matters is appreciated.

Sincerely yours, ) .

: - -
3| Brd A R
i 42H¢ﬂ<<_AK?? s
~ Michael H. Trujilleo, M.D., M.P.H.

67! Assistant Surgeon General
Director

- Enclosures
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Department of Health and Human Service
Responses to Questions Subamitted by the
House Native American Affairs Committee
from the July 29, 1994 Oversight Hezring on the
Indian Self-Determination and Education Assistance Act o
Public Law %3-638

To Asst. Sec'y Bonnie Cohen and Dep. Pir. Lincoln:

1. How did the change of Administrations which came about as a .
result of the 1992 elections affect the regulatory developme =
Process. .

Answer: Some delays cccurred as a result of the change in
adninistration. The now administration ordered a review of all :
regulatory materials then in process including material previously -
approved for bkut not yet published in the Federal Redister. The
notice of proposal rulemaking (NPRM) for the 1988 amendments to the
Indian Self-Determination Act, Public Law {P.L.) 93-638 fell in this
category. The Department of Health and Human Services initiated a
review and reclearance of the NPRM vhich was completed on

August 2, 1993. Buring this period, clinton Administration
officials were briefed on the level of involvement by the tribes.
Sone concerns were voiced regardinag the adeguacy of outreach to, and
B participation in the drafting process by tribes and tribal Lo
. organizations after August 1990 and language 'to this effect was

noted in the preamble. However, the Departments concluded that the

"public comment period will provide an adeguate opportunity for

tribes and tribal organizations to provide comments on the current

draft."

i 2. what are some of the other mzjor reasons that implementation of
: the 1988 Amendments to the Indian Self-Determination Act have taken
so long?

Anhswer: While the regulations developnent process has been slow,
IHS has implemented most Of the major provisions of the Amendments
; regarding new tribal rights andfor Agency obligations. Examples
include formal review of Agency decisions, statutory timeframes for P
contracting decisions, reduced reporting, funding of contract a3
- support costs, and removal of the contracting process from the
application of Federal procurement rules.

E 3. Assistant Secretary Cohen -- Could you please identify any
efforts the Department has taken to encourage the development of 638
contracts with Bureaus other than the Bureau of Indian Affairs?

Answer: See Department of Interior response.

o1
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Page 2 - To Asst, Sec’y Borpnie Cohen and Dep. Bir. Lincoln:

4. Assistant Secretary Cohen =- can you give us some examples of
non-Bureau of Indian Affairs programs which have been contracted by
tribes pursuant to the Indian Self-Betermination Act?

Answer: See Department of Interior response.

5. You are familiar with the legislation introduced by Senator
McCain. The legislation I have introduced is quite similar. Do you
not agree that the legislation we have proposed, to streamline the
contracting process, is in keeping with Executive Order FNumber 12861
signed by President Clinton last year requiring each agency to
eliminate 50 percent of its internal regulations within 3 years?

Answer: While the legislation would reduce the volume of the NPRHM,
this would not necessarily repreSent a more streamlined process. It
has been the position of most tribes involved to date that it is
better to have prescribed-procedures than to l.ave greater Agency
discretion. It has also been the prefercnce of these tribkes that
all contract requirements be contained within the regulation where
formerly, Agency guidelines, manuals, and policies were incorporated
by reference. In many cases, provisions represented by language and
text in the regulation were written by tribes participating in the
regulation drafting actir .ties. In other instances, the Agency has
provided more simplification than what is required by express
statutory provisions. If the regulations are not finalized, many
advantages that tribes have anticipated will be lost.

6. Although the agencies have agreed to extend the comment period
and to re-negotiate the publi=rsl notice of proposed rulemaking, the
tribes have already negotizced two sets of regulations which the
agencies have essentially .gnored. What guarantee can the
Department and the Service gliv< us that the new round of
negotiations will not simply end in the same result?

Answer: The Department of Health and Human Service has agreed to
the national tribal ¢onsensus request to provide for tribal
participation in reviewing comments on the NPRM and developing the
Final regulation through the establishment of an Advisory CoEmittee
under the Federal Advisory Committee Act (FACA). The Committee,
which would include tribal representatives, would work toward
consensus recommehdations to the Secretary on the Final regulation.

Tt is important to note that tribal positions were not ignored with
regspect to the proposed rule implementing the P.L. 92-~638
amendments. All were thoroughly considered and throughout the
process the Departments sought to retain as much of the advice and
perspective provided by tribal representatives as possible.
However, there are differences with the positions of some tribes
including a number retated to principles of equity for all tribes.
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Page 3 - To_Asst. Sec’y Bonnie Cohen and Deb. Bir. Lincoln:

It is important to clarify that there Wwere no earlier agreed upon
regulations. There Were a series of work drafts developed during
extensive meetings. These drafts contained extensive notes
describing differing views of the partiea - tribal, IHS and BIA. The
last series of meetings resulted in the Septe ber 1990 work draft.
At that tgme all parties agreed that what ‘itz needed was a proposal
to which both Federal agencies agreed and to which the tribes could
react. In March 1993 staff of both Departments conducted a joint
briefing for the 638 Steering Committee which supported publication
of the NPRM as the appropriate mechanism to address the remaining
issues. The NPRM was published virtually unchanged in 1994. The
reliance on the FACA process is in response to the tribal consensus
regarding the preferred method t¢ assure tribal participation.

7. Do you anticipate any problems in meeting the commitments you
have made to tribes -- to negotiate a redraft of the proposed
regulations -- as set forth in the latest draft charter for the
Federal Advisory Committee Act committee?

Answer: We do not anticipate delays beyond the estimated time
indicated in the tribal consensus statement. Tribes have been
involved in virtually all decisions to date regarding the process
schedule. It is assumed that this will continue, and any delay
will be with the mutual agreement of all parties.

8. Are you aware of any problems With respect to the funding of
the Federal Advisory Committee?

Answer: The IHS has agreed to funi half of the estimated $300,000
cost of the Federal Advisory Commi.tee. The IHS does not have a
problem with the funding approach.

9. cCould you provide us with an estimated cost teo the Departments
caused by the failure to complete promulgation of regulations in a
timely fashion?

Answer: There Were no costs associated with the Departments not
promulgating the regulation. Since 1988, the amount of funding
under tribal contracts has more than doubled from approximately $200
million to over $500 million for both services and facilities
construction in FY 1994, Every effort has been and will continue to
be made to more than complete the regulations development in a
timely manner.

Q
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Page 4 - To Asst. Sec'y Bonnie Cohen and Dep. Dir. Linceln:

10. Could both Departments please provide the Subcommittee with a
list of all indian Self-Determination Act contracts currently
operated within the Department and the Service, which includes the
contractor, the comntract amount, and when the contractor first
entered in a contract with the relevant agency?

Answer: The reguested nhaterial is being compiled and wiil be
forwarded to you when completed.

.

-t
s

Attachment (A4 4. devso YL tt e e S|

Q'

ERICH

PAFullToxt Provided by ERIC




WRITTEN TESTIMONY

IMPLEMENTATION OF THE INDIAN SELF-DETERMINATION ACT
AMENDMENTS OF 1988

Submitted to:

HONQRABLE BILL RICHARDSON, CHAIRMAN
SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS
HOUSE NATURAIL RESQURCES COMMITTEE
Room 1522 Longworth House Office Building
Washington DC 20515

by:

PHILLIP MARTIN, CHIEF
MISSISSIPPI BAND OF CHOCTAW INDIANS
Box 6010 Choctaw Brazch
Philadelphia Mississippi 39350

July 28, 1994
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Mr. Chairman, | thank you for inviting me to testify about the experiences of the
Mississippi Band of Choctaw Indians, a federatly-recognized tribe of some 5,500 members,
in the implementation of the Indian Self-Determination Act Amendments of 1988,  Actually,
this will be quite difficult to do, as the Amendments havs nol beer, implemented yct, even
though it has been nearly six long years since (heir cnactment by the Congress and approval
by the President.

Raiher, let me begin with a short discussicn of my involvement with the development
of the amendments. I was onz of several tribal leaders inviled by staff members of the (then)
Scnate Select Commiites on Indian Affairs to come to Washington for two meetings Lo
discuss inbal governments' problems with the implementation of the Sclf-Determination Act.
These were good discussions, covering a very broad range of issues connected with tribal
contracting of Bureau of Indian Affairs and Indian Health Service programs under P.L. 93
638 -- but let me summarize if [ can the gencral concerns expressed by the tribal leaders.
We were concemned overall that over the decade since enactmeni of P.L. 93-638, the
personnel of the two Indian agencies had become familiar ¢énough with the provisions of the
law and its regulations that they had discovered or invented a large number of burcaueratic
strategies that they could use (o thwart the intent of the law -- to delay tribes’ requests. to
declare certain functions non-contraciible, 1o skewer tribes’ desired service levels using the
weapon of the tribes’ own legifimale and authorized indirect costs rates. and the like.

Working with the Senatc Committee, especially Michacl Hughes, who was sort of
moderating the discussions, we came up with a good collection of suggested changes the aim
of which was to bring some fresh air to the conlracting situation and give tribes morc of an
even break when confronted with these iwoe massive bureaucracics. The suggesied changes
were given slafulory wording, and, eventually, were cnacted, and signed by the President in
1988.

At that time, I remember, I was very optimistic about the prospects for the passage of
the Amendments being another step on the road 1o tribal self-govermance, another
incremental change aimed at eventual self-sufficiency and ocal contrel of Indian-specific
resources. 1 looked forward ko being involved in the process of eonsultation on regulations
to implement the Amendments.

But after a couple of those consultation meetings, the scenario was already clear. The
Bureau and the 1HS would so befoul the atmosphere, with unnecessary details and complex
procedures not even alluded to in the Amendments, the atmosphere in which the regulations
would have 10 be developed, that the process would grind to a halt. It did indeed grind to a
halt. After six years, we were finally presented with a set of proposed regulations,
suppasedly ?romulgaled pursuant to an act designed to simplify the process, that are four
times more lengthy than the original regulations were.

Let us take as an example the situation with the FARs., The amendments made clear
that 1) most 638 contracts were not be considered procurement confracts, but exempted
construction contracts from this consideration, and 2) aliowed the appropriate Secretary to
waive any non-638 rcgulations he or she thought suitable 1o waive, This combination should
have given the Burezu and THS people the opportunity to stick with the spirit of the
amendments and come up with strong, though not lengthy, construction contract
requirements. Enstead, we have page upon page of the Federal Acquisition Regulations
keyed to the applicability or the non-applicability of each.
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Many Iribal leaders wish to give the Burcau and THS another opportunity to tesolve
the myriad problems with the proposed regulations. I do not agree. Al this point, the
regulations can only be fooked at or revised in a tainted conlext, tainted by an underlying
attitude that s completely contrary to the spirit of the Amendments, developed in the
hothouse atmosphere of those who have switched their calling in life from administering
Indian programs to “monitoring™ tribal contracts.

What is happening is that thz statutes are being superimposes on a preexisting .
association between (ribal governments and federal burcaucrats. Thes longstanding
telationship precludes absolute self-determination because it presents the people at BIA and
{HS responsible for seeing to it that self-determination is achieved with an absolute conflict
of interest situation. If these people carry out the intent of Congress and move federal
resources 1o the local level, they are cutting their own financial throats. ultimately destroying
their own livelihoods.

Over the past 20 years of the Self-Determination Policy, as tribal goveraments have
faken responsibility for more and more federal resources, we should have seen the number of
federal employees using or moniloring those resources shrink_ In fact, the exact opposite has
happened. The bureaucracies are bigger than ever, consuming ever larger amounts of
resources designated for Indian people. [ believe that this fact alone demonsirates he depth
of the conflict of interest in the bureaucracy, a situation in which the only forin of workable
altruism is that for other BIA and THS employecs, not for (he persons for whom the
administered services have been designed. The successes of the federal Indian agencies in
obfuscation in the implementation of Self-Governance compacts, a mechanisn) devised by the
Congress 1o address the rool causes of these problems, is a striking ¢xample of the enacity
of the bureaucracy’s unenlightened self-interest.

For this reason, | have become convinced in recent months that the only way around
the logjam is fur the Congtess to enact something similar to Senator McCain's proposed
*‘Indian Sclf-Determination Contract Reform Act,” 8. 2036, which prohibits the 1ssuance of
regulations.

I have reviewed the experience of the Mississippt Band of Choctaw Indians with
regatd to our P L. 100-297 School Grant, which we administer for our 1,400 students in six
elementary and one high school on the reservation, a law which contains a prohibition on
Interlor rulemaking. Our experience has been extremely worthwhile -- we have the local
Mexibility that a grant provides, we have accountability through overall Bureau monitoring,
and. more importantly, through cur Single Audit.

I know that the full gamut of Bureau and IHS programming is more complex than the
singl2 budget line represented by the BiA school operations costs, and any allernative
appreach to 638 regultions needs to take this into consideration. But overall, the idea of
sovereign tribal governments, most of which in this day and age are modern. efficient
institutions with ready access to the expertisc that they need, and which have and always
have had a govermment-to-government relationship with the federal government. nianaging
Indian financial resources on their own, with accountsbility rather than supervision, is an
idea whose lime has come.

Thank you.

Q
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STATEMENT OF
EDDIE L. TULLIS, CHAIRMAN
FOARCH BAND OF CREEK INDIANS
AND
PRESIDENT, UNITED SOUTH & EASTERN TRIBES, INC.

ON THE

INDIAN SELF-DETERMINATION CONTRACT REFORM ACT OF 1994 "
§.1410 and 8.2034

July 29, 1994

Mr. Chairman, I am very pleasad today to have been invited to testify on the administrative
progress made on the Notice of Proposed Rulemaking to implement the 1988 Amendments to
the Indian Self-Determination Act and to stale my views on the legisiadve intent to combine
$.1410 and S.2036.

My name is Eddiz Tullis, Chairman of the Poarch Band of Creek Indians located in Atmore,
Alabama, anl the President of United South and Eastern Tribes, an interwribal organization
comptised ¢/ 2} federally recognized tribes from Maine to Florida and west to Texas.

I attenced the May 1994 National Meeting un the P.L. 93-638 Notice of Proposed Rulemaking
held in Albuquerque. New Mexico and had the opportunity t0 hear and witness the frustration
and concerns of many Tribal Leaders from acroas this great country of ours,

The main issus that was repeatedly stated was that the proposed regulations would impede rather

than facilitate the 638 contracting of federal programs and services by Indian Tribes and Nations.

. Over-riding all issues was the expressed desire of Tribal Leaders to see thay the final 638

5 regulations be implementad in accordance with the intent of Congress expressed in the 1938
; Amendments.

-

1t has been six (6) years sinee the (988 Amendments were enacted. According to congressional
- records, there have boen at least three (3) oversight heatings 1o determine “WHY!!™ the
required regulations had not been developed and implemented.

e In good faith and earnest effort, Congress set forth in the 1988 638 Amendments the assurance
- of maximum tribal participation in the planping and administradon of fedetal services, programs
) and activities intended for the benefit of Indian people.

In a Senale Indian Affairs Oversight Heating on NPRM for 638 in January of this year, it was -
roted by Committee Chaitman Senator Inouye thal the BLA and [HS had failed to meet its goal .
of reducing the federal burcaucracy and ending the federal domination of Indian programs.

61
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Despite the fact that the 638 regulations were supposed o "remove many of the administrative

and practical barriers that seem to persist...” under the ACT, the proposed regulations are
eighty-three pages long and contains hundreds of new requirements.

There are 28 pages of the NPRM that are devoted 1o the FAR provisions exclusively.

Tribal Leaders stated that the proposed regulations are now more restrictive than exising
regulations and raiss new obstacles and burdens that impede the tribal government 2fforts to
fully contract under 638. These impediments prohibit effective tribal self-government that was
promised by the 1988 Amendments to 638,

I spite of the many substantial comments and recommendations voiced by Tribal Leaders on
the sixteen {16) subparis of 638 NPRM, the one issue that prevailed throughout the National
Mextings in Albuquerque was that the regulations in their present form are not acceptable to the
tribes.

Major recommenidations for change are needed to remove the burdensome and obstructive
provisions in the NPRM for 638. Areas of concems expressed by Tribal Leaders are:
Contractibility, Funding, Appeals, Divisibility, Construction and Program Standards, Eligibility.
Federal Tort Claims, Indirect Cost and Contract Support.

1t must be emphasized very clearly to BLA and THS that Self-Determination fs not simply another
federal program. It is a govemment-to-government felationship and that 638 is the mechamsm
by which Congress and the Federal Govermmen! recognizes and maintains the trust
responsibility.

Mr. Chairman, while the provisions discussed in 5.1410 and 5.2036 deserve consideration and
support by Tribal Leaders, it must be emphasized that the following vital provisions mus: be
incorporated in the legislative language w ensure fribal stability:

¢  Tribal participation thall bean integral on-going process of ALL budget planning ciforts,
at ALL levels of budget development.

All aspects of budgeting with BIA/IRS shall be consistent with the full spirit and intent
of the Indian Seif-Determination policy to deal with tribes on a govemment-to-
government basiz.

That Tribal decision-making and priority setting over available resources shall also o2
an integral pan of the budget planning and execution protess at ALL levels.

Keeping with the spirit and intent of the 1988 Amendments to 638, Congress should look closely
at the recommendations for amendments o 638 that includes adding a new Title o provide
instructions to BIA and 1HS regarding Tribal Participation in the budget planning process.
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The Self-Determination Amendments are submitad with the intent 0 eliminase unnecessary
approvals and processes in favor of streamlining the delivery of budget funds to Tribes and
eliminating unnecessary cbstacles and burdensome regulations to their use,

It is my hope that you will consider incarporating and institutionalizing the Tribal Budget System
principles and components in both BIA and THS the legislative amendménts outlined in Section
8 and in the thirteen (13) guiding principles in Appendix A of the Joint Tribal/BIA/DOI
Advisory Task Force's February, 1994 Program Report. The Tusk Force has pointed that the
current budgetary process has not been updated since 1934,

I urge you to implement changes and modifications to 638 that recognizes the need for budget
reform, as well a5, changes to subparts of NPRM that will ensurc the implementation and
Congressional intent of the Indian Self-Determination Policy. I urge you to give close attention
to the Issue of "Contraetibility” in the propesed NPRM. The term program is defined in 2
excoodingly restrictive manner so that it is limited to “operation of servicas.” The definition is
&n administrative interpretation by BIA and IHS, not be statute, or the intent of Congress and
638. Why I mention this point is the fact that it is directly tied into the budgetary process,

T support the addition of Title IV, Tribal participation in budget, planning process in its entirety.
T support the spirit and intent of §.1410 and 5.2036 to amend the Self-Determination Act which
¢xpedites tribal invelvement and decision making both in BIA and IHS on budgets formulation
and flexibilily in program detign and use of resources.

In closing, Self-Determinztion must be viewed a3 a government-to-government relationship
process and not juat another federal program unnccessarily bogged down in bureaucratic "red
tape” and burdensome regulations.

Thank you.

W
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The Navajo Nation appreciates the opportunity to testify hefore the
Subcommittee and the Chairman regarding the Indian Self-Cetarmination Regulations
and the Indian Self-Determination Act Amendments of 1924, My name is Britt E.
Clapham, I, and | am testifying today on behalf of the Navajo Nation. | am currently
the Senior Assistant Attorney General and coordinate Indian Self-Determination Act
{ISDA or *Act®} activities for the Nation's Department of Justice. | have been
involved in the Nation's contracting activities for seven years and have been involved
with the development of regulations to Implement Public law 100-472 since passage
in 1988. From this perspective we have seversl comments and views on this bili.

I would like 10 address several topics. first the regulations development process
hoth historically and prospectively; the proposead regulations published on January 20,
1994 by the Secretary of the Interior and the Secretary of the Health and Human
Services; and finally the Navajo Nation's viaw on the need for and support of further
legislation 1o make the Indian Self-Determination Act more consistent with its stated
purposes and what the Nation views as Congress' intent.

BReguletion Devetopment

As of now, it has been five years and ten months since Publlc Law 100-472
was enacted and yat there are no regulations availabla 1o implement that Act. When
passed in 1988, tribes, the Navajo Nation included. felt that the 1988 Amendments
to the Indian Self-Determination Act would correct ineqguities in the manner federal
agencies dealt with tribes, simplify the conlract negotiation and operation processes
and generally usher in a meaningful government-to-government relationship to ensure
services and foster tribal self-determination. Unfortunately, that has nol been the
case; due to the lack of regutations, tribes now stand somewhere between the pre-
amandment Indian Self-Determination Act and what Congress intended when Public
Law 100-472 was enacted. The lack of regulations to impfement the 1988
Amendments is the central source of this problem: Congress has improved the law,
but tribes cannot take advantage of the improvement without corresponding
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regulations. Agency officials, especially at the Area Office levels, continue to act as
though the pre-1988 regulations control the statutory scheme rather than
understanding that the regulations must grow out of. and compart with, the laws
Congress passes and the President signs.

Within sixty days of passage of Public Law 100-472, uibes began meeting with
the agencies and amang themselves Lo address the development af regulations. What
follovved has been a long and frustrating experience for tribes.

In February and March 1989, two large "Regulation Drafting Workshops™ with
tribal representation numbering between 250-400 along with officials from the BIA
and IH5 worked to produce a set of regulations to implement Public Lavy 100-472,
The praduct, draft regulations, now known as the "Yellow Pages™ was circulated in
April 1989. Many of us who participated believed we had negotiated the regulations.

Front April 1989 through late Decamber 1589 the “Yellow Pages” were
reviewed, reworked and revised by federal officials without "active tribal participation”
as required by the ISDA.

In December 1988, a revised set of regulations was released by the agencies
to Indian Country. 1t bore little relationship ta the "Yellow Pages.” During January
and February 1990, Area Hearings on this document were held and tribes and tribal
organizations severely criticized that draft.

In March and April, 1990, another attempt to fully involve the tribes began as
the agencies accepted the fact that the December 1989 draft was inadequate, A
graup known as the Coordinating Work Group [CWGI) was created, comprised of BIA,

IHS and tribal representatives along with some departmental reprasentation from both
DHHS and DOL.

From April through August, in a series of ten meetings, these regulations were
again negotiated. The CWG product was circulated to Indian Country in September
1890, What followwed was perhaps the most problematic period of this process. For
a period of two vears and five months there was only limited tribal involvement,
Frequently ai these meetings federal officials merely reported. These report meetings
did not Involve any negotiations in the “refinement” of the regulations as required by

the Act and atfirmatively expressed in the legislative history, Seg S, Rep. No. 100-
274 at 38,

87-932 0 -95 - 3
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Then in January 1993, a document, which again bore little relationship to the
“CWG Dratt™ or even the "Yellow Pages* was started through the fedaral clearance
process for the publication of a Joint Notice of Proposed Rulemaking. Since this
clearance pracess coincided with the change of federal Administration, the proposed
rules were returned by OMB to the new Secretaries for raview and analysls.

In May of 1993, the Senate Committee an Indian Affairs leld an oversight
hearing on these regulations. At that heering, BIA and IHS officlals testifiod that these
reguiations were being given high priarity for raview, analysis, and clearance. Tsibal
representatives expressed skepticism and recommended further legislation.

In January of 1984, the Joint Notice of Propased Rulamaking was published.

No significant or meaningful changes in the regulations had occurred from January
1993 to January 1994.

In April and May 1994, regional meetings and a Natlonal Maeting were hetd to
provide for tribal input on the published regulations. Tribes and tribal organizations
expressed numerous concerns and pointed out how the proposed regulations were
incensistent with the Act, the "Yellow Pages” and the "CWG Draft.*

Tribat leaders, made several requests at the National meeting, first to extend the
comment period for ninoty days; this has been done, with the comment period now
ending August 20. Tribal leaders also sought a process of post-comment negotiations

on the regulations. That was also adreed to by the agancies.

A Federal Advisory Committee Act process has been pursued for these post-
comment nagotiatlons. Recently, tribes were advised that joint funding of the
Advisory Committae was prohibited by Appropriations Act provisions. The agencies
are seeking approval through the Fiscal Year 1995 Appropriations process, to fund
thesa post-negotiation meatings jointly. We are informad that it is unlikely that
meetings wiil begin befora November 1994 and if 3-8 meetings occur it will be well
into 1995 before thesa negotiations concluda. It remains to ba seen whett.r thosa
negotiations will ba meaningful. Inthe past, such negotiations have not been fruitful
in many respects. The draft regulations are more problematic than the requlations
prior to the 1388 Amendments. Fundamentally the regulatory drafting process to-date
has been unsuccessful from a tribal perspective.
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slanuary 1994 - Pronosed Reaulations

I will address central concemns with the regulations generally here and

demonstrate how, when read in concert, these provisions narrow tribal contracting
options.

inii

The definition of program found in Section $00.102 of tha regulations is unduly
narrow and will likely be used by conltracting officials to limit contracts to only service
functions performed by the fedaral sgencies. Such a definition is not supported by the
Act or the legislative history. By narrowly defining program to be the "operation of
sewvices® 1o the propram beneficiaries, these regulations gan be used to deny
contracts at the Area Office and Headquarters/Central Oiffice levels. Such an

approach is inconsistent with the legistative history. The Senate in Senate Report
100-274 states:

tribes are authorized to contract with the Secretary to operate
headquarters, arca office, field office. agency and setvice unit functions,
programis){sic) or portions of programs.

S. Rep. No. 100-274 at 23.

This definition of program is then imporied 1o the contractibility section of the
regulations,

The provisions in Section 900.106 which address contractibility create several
serious problems. As noted above, the misstated “program” definition is used in
Subsection (e] and is underscored by stating that thesa programs "are generally
performed at the reservation level." The definition can be further used to limit
functiens which may be contracted. This Subsection also includes a provision which,
according to the discussion in the preamble of the regulations, is an interpratation of
the Appointments Clause of Article I of the Constitution and the line of cases
including Buckley v, Valeo, 424 U.S. 1 {1975).

This Subsection makes an attempt to restrict contractibility tyrther by
preventing a tribe from contracting thosa functions which would impairthe Secretary's
“obligation under the Constitution to ensure the laws are faithfully executed.” The
preamble argues that the Appointments Clause allows only properly appointed federal
officials to exercise a particular function, when that function includes "the exercise of
significant authority pursuant to the laws of the United States.” Such a provision
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ignores Congressional authority to delegate functions to tribal governmentsand federal
Indian law decisions which support that authority. See U.S. v. Mazurig, 4191.5. 544

(1975} and more recently Confederated Tribes of Siletz indians of Oreaon v, U.S, Civ.
No. 92-1621-BU{D. Dre. December 22, 1993).

In Subsection {d} there is a non-exclusive list of activities which are deemed to
be not contractible due to the inherently faderal nature of thess activities. Whila the
drafters of this section indicate that they relied on a September 1992 Fedaral Register
publication by the Office of Fedaral Procurement Policy. which was designad to sat
forth which federal functions are not contractible through procurement contracts with
individuals, the drafters have erred in several particulars. Congress has made it clear
that P.L. 93-638 contracts are non-procurement contracts, and are therefore different
from virtually all other federal contracts. Second, P.L. 93-638 agreemants are not
contracts with individuals but with tribal governments or organizations authorized by
tribal governmenis to undertake activities on the government's behalf. Lastly, the
drafters have gravely misstated the propaositions stated in the September 1992 Federal
Register, to the detriment of all P.L. 93-638 contractors.

Functions currently under contract could easily fall within the sweep of these
two Subsections, such a result is simply anomalous when Congress enacts laws to
simplify and liberalize ISDA contracting. Additionally, the draft provisions of Section
900.106 are also writien in a vague fashion which may well be employed to restrict
activities already contracted by tribes.

Subsection th} appears to restrict or prohibit contracts which involve other
tederal laws such as MEPA and the Endangered Species Act. Rather than a
prohibition, a wiser course would be to ensure that in those instances where such
laws are applicable, that these legal requirements are adequately addressed and
funding is provided for the required activities. Clearly this funding should be available

as either a direct cost or a contract support cost to comply with such federal lagal
requirements.

Proaram Division

Section 900.107 addresses program division, which Is necessary to divide a
program, or portion thareaf, between one or more tribes and/or betweean a contracting
tribe(s} and the federal agency serving the remaining non-Gontracting tribe{s}. While
this section only establishes a process to address this issue, the results of this
procedure will be used pursuant to Section 900.207(¢) in determining whether to
decline a contract. ‘This process appears to be a federally created procedurs that has




Q

E

PAFullToxt Provided by ERIC

RIC

65

Testimony of Britt E. Clapham before Subcommittes on Native Amaerican Affairs
Re: Oversight Hearing on the Indian Self-Determination Act Regulations

July 29, 1994

Page 6

the potential to pit one tribe agcinst another when used in the declination
methodology. Such an approach is fundamentally objectionable. Further, during the
history of prior ISDA contracting, no such provislon has been used and one must
inquire why such a provision has now become necessary. Finally, this provision is
inconsistent with the process of submitting a proposal to contract because this
process requires the party proposing the contract to address aspects beyond its
control le.g. Secretarial budgots, program development, etc.). Any logistical
difficulties, like the loss of economies of scale and the like, must be borne by the
Secretary as part of the Implementation of the policy of Self-Determination. Cleariy
the Secretary should not interpose those logistical difficulties on tribal contractors
while also denying the implementation of the ISDA. In the self-governance setting
"short-fall funding” has been used, in part, to solve this agency problem rather than
to deny a compact; is not such an approach equally appsopriate to iSDA contracts?

Daclination

Section 900.207 addresses the methodology the Secretary must use to decline
a contract under the ISDA. As noted above, that process includes factors which are
inconsistent with the Act and includes factors which wili be discussed below that
appear to be designed to further restrict contracting. Among these factors are the
manner in which environmental 1aws are considered, the analysis required on the
impact upen non-contracting parties, and the review of management systems internal
1o the tribes and tribal organizations. Further, the contractibility and funding issues
are not even included here but arise as provisions in Saection 300.2086, to deny
coniracts. As such, these create threshold issues outside of proper, Congressionally

enacted declination criteria; and are therefore inconsistent with the Act and legislative
history.

Subparis D E&F

These Subparts relate to Financial, Property nd Procurement Management
systems raspectively. As noted above, the fact that the declination provisions address
these and require assurances consistent with the provisions located inthese Subparts,
create what appear to be "threshold issues” for centracting. This is inconsistent with
Congressional intent as set forth in the legislative history to P.L. 100-472. Further,
the scope of these Subparts will invade upon the internal operations of tribal
povernments and, in fact, cause the revision of internal tribal systems in order to
receive @ contract award. Such factors are inconsistent with the Congressional policy
on self-determination announced in Section 3 of the {SDA, and expand the foderal

-7
<o
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domination of Indian programs. These provislons and thelr use in the declination
process afe highly objectionabls because of infringement on tribal sovereignty.

Conclyslon

As outlined above, the regulations as written and proposed in the January 20,
1994 Federal Register Notlce of Proposed Rulemaking are Inconsistent with the 1988
Amendments to the Act and inhibit, rather than enhance, tribal self-determination
through the contracting of federal programs. This fact is especially true when the
Sections noted herein are viswed as a whole rather than looking at each section alone.

The Navajo Nation has other specifit concerns about particular provisions of the
regulations, including but not limited to: Employment and Contracting Preferance
provisions. the Hearings and Appeals provisions, FTCA and Insurance provisions, the
Provisions in Subparl . concerning construction, the section on Retrocession in
Subpart K and the impact of standards contained in Subpait N.

] If-Determination A n 1994!

The Nation has been informed that the Subcommittee is interested in
considering further amendments ‘o the Indian Self-Determination Act which are
somewhat similar in nature, scope and purpose to a bill introduced in the Senate and
currently under revision, 5. 2036 "The Indian Self-Determination Contract Reform Act

of 1994." On behalf of the Nation, | testified in support of that bill's central concepts
and purpose on June 15, 1994 before the Sanate Committee on Indian Affairs. Since
then I have, along with others, provided the SCIA staff with additional suggestions on
the refinemant of S. 2036.

The conceptual framework of such a bill should include the following elements.
First and foremost it should simplity and expedite contracting between thg United
States and tribal government on a government-to-government basis to further self-
determination by tribes, without burdensome regulations that seek to limit tha Act's
and Congress’ intent 10 shift control of Indian programs and services from federal to
tribal purview.

The idea of a statutorily created contract form {"model contract’} to be
employed. along with additional provisions bilaterally nagotiated betwaen the tribe(s}

' At the time of this wfiting no bill has yet baen intraduced in the House of Reprosentatives
but | am informad aceording to staff such an effort I$ being considerad by the Subcommittes.
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and the federal agancy, would clearly expedite contracting. The Senate version does
this and the Navajo Nation would support such a biil in the House.

Alimited regulatory structure, tied to negotiated rulemaking with absolute time
limits for the promulgation of final rules, further assists the contracting process. The
agencies would still be allowed toissue internal regulations but regulations interpreting
the statutory scheme should ba limited to Federal Tort Claim Act issues; Contract
Disputes Act and issues, retrocession of contracts, reassumption of contracts; and a
declination administrative appeal processes.

Intarnal tribal administrative systems should be allowed to operate without being
redesigned to meet burdensome federal requirements. Tribal accountability systems,
along with annual audits pursuant 1o the Single Audit Act of 1884, provide sufficient

controls for the proper use of funds in the areas of procurement, pioperty and fi..ancial
management,

A key to the local operation of these programs, services, activities and
funt.tions, is to rot merely allow for, but to encourage the redesign ot contracted
activitias 10 meet the needs of a given tribe, Only through responding to the needs
of tribal members can these programs assist tribes in attaining the goal of self-
determination

In order to accomplish these concepts, the Act will require further amendments
to ensure that current stalutory provisions operate in concert with anticipated
slatutory contract specifications {*model contract®). Such further amendments to Act
inciude, provision for the application of tribal preferénce laws in the arsas of
employment, contracting and subcontracting: the creation of a tribal option to pursue
contract declinations appeals either through an administrative appeal or by actions in
the federal district court, such an approach is consistent with options under the
Contract Dispulas Act where the option is an administrative appeal or a Federal Court
of Claims sction.?

A further consideration refated to contract funding, would be the inclusion of
a provision, similar to a current regulation, which would allow a tribe to notify the
government that insufflcient funds have been provided for full performance of the
contract or a function of the contract, and then would religve the contractor from the
duty to perform absent an increase in contract funding. The responsibility for

0nece commenced in oné forum either the administrative appeal o7 the courts that process
must be completed without resort 1o the other forum.
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performance must shift to tha government once funds are expanded if insufficiant
funds are available to perform fully.

Such a bill should also provide, consistent with centrai principles of faderai
Indian law that ambiguities be rgsolved In favor of Indians and Indian tribes. and that
conlract disputes may, by agreement of the parties, be rasolved in tribal court or
through mediation processes, as well as the Conlract Disputaes Act.

Amendment of Sections 102, 105 and 108 of the Act will also be neaded to
address issues of contractibility (through the daclination procadures); proper treatmant
of construction contracting and the inapplicability of Federal Acquisition Regulations;

and finally to address several funding issues which have arisen from the ragulations
development.

The Navajo Nation, is likely to support such a bill once it is availabe for review
and consideration, provided it contains these concepts and provisions.

Absent sych a legislative initiative, the Nation will continue to pursue revision
of the regulations through the post-commant negotiations but it is currently of the
opinion that such efforts will consume at least another year and a half and more likely
two yuars before regulations are finalized. Since the agencies want to retaln the “final
word"® after any post-comment negotiatlons, we are not encouraged that this exercise
will be significantly different from our prior experiences with the “Yellow Pages™ orthe

"CWG Draft.” Because of this, the legislative initiative appears most fruitful to
achiave a contracting system that is consistent with the statutory scheme, the intent
of Congress and also be meaningful to tribes.
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Mr. Chairman, @y name is S. Bobo Dean. I am a partner in the
law firm of Hobbs, Straus. Dean & Walker of Washington., D.C. and
Portland, Oregon. I appreciate your invitation to testify on the
proposed regulations to implement the 1988 Amendments to the
tndian Self-bDetermination & Education Assistance Act. Since 1%88
our firm has represented a number of Indian cribes and tribal
organizations in connection with the development of the regula-
tions to implement the Indian Self-Determination Amendments of
1988.

1 present this testimony on benalf of the Miccosukee Tribe of
Indians of Florida. the Menominee Indian Tribe of Wisconsin, the
Seminole Tribe of Florida, the Metlakatla Indian Community in
Alaska, the Bristol Bay Area Health Corporation {(Alaskal, the
Norton Sound Health Coxrporation (Alaska), the Maniilag Association
(Alaska), The Seneca Nation of Indians and the Oglala Sioux Trikal
Public Safety Commission.

The 1988 Amendments expressly regquired chat the Department of
the Interior and the Department of Health & Human Services formu-
late the regulations with the participation of Indian tribes. The
gtatute also required that the regulations be promulgated within
ten months from October 5, 1988. No regulations have been promul-
gated. The agencies did involve tribal reprasentatives in a
series of meetings between November 1988 and September 15%0 and
developed drafts of the regulations which incorporated significant
tribal recommendations.

in part _cular, tribal and federal representatives meeting at
Albugquergue, New Mexico, March 21-24, 1989, developed a draft (the
so-called Yellow Draft) which resolved many self-determination
‘sgues in a manner acceptable to the tribes. At the time, I
believed that little remained to be done to finalize the regu-
lations so as to carry out the changes in the statute.

. However, the federal agencies., commencing in mid-13%0, shut
off further tribal consultation and began developing a new draft
which departed from many agreements reached in the tribal consul-
tation process and added much new language apparently intended,
not to carry out the amendments made by the Congress, but to
address difficulties which the agencie= had encountered since 1575
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in maintaining their paternalistic hold on federally-funded
programs for Indian trihes.

The proposed regulations published in January 1994 are the
result of consultation between the two Departments without any
significant tribal invelvement between August 1990 and the end of
1993. They depart in many significant respects from the recom-
mendations received from tribes and from earlier drafts which
reflected tribal input (especially the Yellow Draft). In scme
areas, the agencies have utilized the opportunity te formulate new
regulations as an occasion to eliminate language in the existing
self-determination regulations which limit agency authority or
otherwise encourage tribal self-determi. *tion and further the
goals of the Act. They have also added provisions for the obvious
purpose of strengthening federal control over tribal government
decizsions.

We have prepared detailed comments on the regulatiens which
we will be filing on behalf of our clients with the Secretary of
the Interior and the Secretary of Health & Human Services today.
We have provided your staff with a copy of these comments. These
comments demonstrate the pervasiveness throughout the requlations
of the agency effort to maintain federal control over trihal
programs and to aveoid a true government-to-government relationship
in which policies, priorities and long and short range goals are
set by elected Indian tribal governments, not by the federal
bureaucracy. In this testimony we will highlight several of the
more serious issues raised by the proposed regulations.

1. The Scope of P.[,, 93-538 (900,106}

A major tribal concern is the narrowing of the scope of
indian self-determination by language in the proposed requlations
under the heading “contractibility’. It is instructive ko -ompare
the action by Congress on this point with the propesed regula-
tions. Prior te 1988 some tribes had attempted to contract
funciions performed for them by the Bursau of Indian Affairs or
the Indian Health Service at the Area Office or Central Office
levels. The response was that P.L. 93-6318 does not apply to these
levels. See, for example, Indian Self-Determination Advisory No.
2, dated August 2, 1983, which states: "Activities at the Area/
Program Office and Headquarters levels which are necessary for the
overall management and discharge of IHS managerial responsibili-
ties as a federal agency are not programs or services for the
benefit of Indians ... These Area/Program Office and Headquarters

precenty AVAILABLE
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management activities., therefore, are not centractible under
authority of P.L. 93-638.*

Congress attempted to address this administrative narrowing
of the scope of self-detexmination by amending the Act to require
contracting with tribes te plan. conduct and administer programs.
or portions thereof, "feor the benefit of Indians because of their
status as Indians without regaxd Lo the agency or ¢ffice of the
pepartment of Health and Human Services or the Department of the
Interior within which if is perfoimed.®

in the proposed regulations the agencies have responded by
coming up with a different strategy for narrowing the scope of
self-determinatien contracting. For the first time since 1375.
the agencies have proposed a complex regulatory definirion under
which a whele series of hurdles must be overcome before a program
can be one "for the benefit of Indians because of their status as
Indians.® There must be evidence of Congressional intent to
benefit Indians (rather than simply the fact that Indians kene-
£ir). There must be appropriations in place te support the
program {a criterion which would void many self-determinatien
contracts which are routinely negotiated in advance of the £fiscal
year in which the contract will be perfermed). Furthermore, the
regqulations define “program® as "the operation of services". The
agencies maintain that this definition limits contracting to
activities directly invelved in the delivery of services. *which
are generally performed at the reservation level® but "may be
performed at higher organization levels.” 9S0C.106(c).

Thus, the agencies seek to retain the power te refuse to
permit tribes to contract for activities performed by them at the
Area or Central office levels without declining the proposed
contract in the manner prescribed by the statute {in accordance
with the astatutory declination procedure). This provision ignores
the express language of the Act that tribes may contract *to plan,
conduct and administer® programs. The scope of this directive
surely includes those activities engaged in at levels higher ‘than
Indian reservations to plan and administer the programs carried
out for the benefit of Indians on reservations and in other Indian
communities.

On tep of these restrictions the proposed regulations impose
another limitation based on a line of cases relating to the
separation of powers between the Executive Branch and the
Legialative Branch and justify a further narrowing of contracting
authority under P.L. 93-~638 based on these cages. So far as we




S

PAFullToxt Provided by ERIC

Staterent ¢f S. Bobo Dean, Esq.
July "9, 1954
Page 4

can see, none cf these cases has the slightest relevance to the
question of which functions may he contracted to tribal govern—
ments under the statutory directive contained in section 102 (=33
the Act. We have provided the agencies with a legal memorandum on
the subject and not received any coherent response. We assume
this is because they are well aware that their argument on this
point is specious,

Further examination of sectien 900.106 reveals a hest of
other conditiens and restrictions obviously intended to subvert
the Congressional purpose of the Act, in the langquage of section 2
te end “the prolonged Federal domination of Indian service
pregrams® which *has served to rerard rather than enhance the
progress of Indian people and their communities.* Indeed,

§ 906.106 reads like instructions for a board game {or a computer
game) based on the siege of a medieval castle, with moats and
battlements and an occasional drawbridge behind which the federal
bureaucrats are prepared to resist any intrusion upon their
prerogatives and perquisites,

The extent to which the agencies have gone in these
regulations to avoid the impact of the specific amendment in 1983
clarifying that Indian and Alaska Native self-determination
extends to functions performed at any "agency or office* of their
Departments is remarkable. We understand that this ig due, in
part, to the reluctance of various hureaus within the Department
(other than BIA) to accept the fact that Congress in 1988 extended
the scope of P.L. 93-638 te their programs benefitting Indians.
Our information is that these agencies, with little previous
experience with tribal governments, may have had a dispropor-
tionate influence on the development of Interior Department
positions in the finalization of the proposed regulations.

2. Indian Prefevence (900.115 and 900,605)

Another example of the urge of the federal bureaucracy to
make decisions for tribes which they should make for themgelves is
the Interior Department's position that the requirement in section
7{b} of the Act to give preference in erployment and subcontract-
ing to Indians and Alaska Natives prohibits a preference based on
tribal affiliation. Quite obvicusly, when tribal law requires a
preference for tribal members, there can be compliance with poth
tribal law and section 7(b) by a three-tier preference system
(first, tribal membars; second, other Indians and Alaska Natives,
and third, others, if no qualified Indians of Alamka Natives are
available). We have provided Interior with a legal opinion on

o
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this issue but have received no indicaticn thus far that it will
retreatr. from its unreasconable position.

3, Apoeal Procedures (Subpart H)

Another major flaw in the regulations is the refusal of the
IHS to provide a *due process* declination appeal and hearing when
a contract proposal is declined because it requests mere funding
that IHS believes the tribe is entitled to receive. IHS argues
that funding levcls are determined under section 106, not section
102. That is the case, put whether IHS has correctly calculated
the amount to which a tribe is entitled is clearly a matter on
which the tribe should be entitled to appeal above the officials
who have made the initial calculatien. The Act entitles a tribe
to notice and an appeal and hearing on *any objection® to a
contract propesal which is used as a basis for declination. IHS
argues that. in such cases, it is not disapproving the propesal.,
but actually approving it but at a lower funding level. We do not
find this play on words convincing.

Sectien 102 of the Indian Self-Determination Act mandates
rhat when Interior or HHS reczives a tribal proposal, it must
either approve the proposal within the statutory time-frames or
decline it, provide notice of the ground. for declination, tech-
nical assistance to overcome deficiencies, and an appeal and a
meaningful due-process hearing on the objections raised to the
proposal by the tribe, if requested. In the proposed retulations
both BIA and IHS take the position that an objection based on the
amount of funding requested in the proposal is not a *declina-
tion*. We find no justification in the plain language of the Act
or in reasen or public policy for this distinction. While the
Interior appeal regulations do provide a "due process’ hearing as
a matter of grace. IHS has adarmantly refused to do so and allows
ne review of IHS funding decisions above the level of the IHS
Director. We think a right to such 2 "due process* hearing and an
appeal to a Gisinterested decision-maker when a contract is
declined on a funding issue is required for both IHS and Interior
by the statute.

4. Constryction Contracts

The treatment of construction contracts in Subpart J is
another example of federal over-reaching. Thia Subpart is clearly
designed to enable the federal censtruction bureaucracy to retain
control over the manner in which federally funded construction
prujects for the benefit of Indians are administered. Essen-
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tially, the principle concesgsion to self-determination made in
Subpart J is to allew a tribe benefiting from a construction
project a right of first refusal to build the project under a host
of Federal Acquisition Regulation clauses which usually apply to
non-self-determination construction projects.

While it is true that section 105(a} of the Act provides that
construction contracts are not automatically exempt from the FARs
as are all other self-determination contracts and section 4(j)
provides that self-determination contracts. except as provided in
the last proviso in section 105(a), are not procurement contracts,
these statutory provisions do not (as alleged in the proposed
requlations) provide that construction contracts are procurement
contracts. Under section 105 the Secretary retains the authority
to waive any contracting law or regulation (including the FARs)
that he determines® are not appropriate for the purposes of the
contract involved or inconsistent with the provision of this Act*®.
In a limited way the Secretaries propose to exercise this autho-
rity by waiving some of the usual FARs. Many of the required
clauses {which the Secretaries have 830 far refused to waive)
included in the Exhibit I to Subpart J do not stand up against the
test of appropriateness for a gelf-determination contract and
consistency with the goals and provisions of the Act.

for example, such contracts are required teo include a clause
permitting termination for convenience of the government without
complianca with the statutory reassumption provisions contained in
section 109 of the Act. It includes provisions permitting uni-
lateral modification of such contracts. notwithstanding the
express statutory prohibition against unilateral modifications.
It includes burdensome and inappropriate "Brooks Act' requirements
and a series of clauses requiring preferential treatment for
various groups and entities. It may well be argued that some of
these requirementr {for example, preferences for Viet Nam veterans
and women-owned businesses] carry out commendable gocial policies.
Their inclusion in the exhibit to Subpart J means that these
policies are so important that the decision te apply them must be
made by the federal government for tribes, and not by the ctribes
themselves. 1Is that consistent with the concept that tribes, as a
result of their recegnized sovereign governmental status, have the
right to make such decisions for themselwves?

We request that this Committee urge the agencies to re-think
theixr whole approach to construction under the Indian Self-
Determination Act. Under this Act funds should be made available
to tribes and duly authorized tribal organizations to build
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schoola, hospitals, clinics and other facillities for the benefit
of Indians and Alaska Natives in accordance with priorities. goals
and objectives established by tribal goverrments, rather than by
the faderal construction bureaucracy. We expect that such an
approach will reduce the chances that buildings will be con-
structed in Indian country and in Alaska without zeasonable regard
to the geographic and ¢limatic conditions at the project site and
the felt needs of the communities being served. as has occurred
too often in the past.

5. Fipancial Managament

In addition, we wish at this time to bring to the Committee's
attention certain deficiencies in Subpart D relating to financial
management. The proposed regulations have diminished tribal
rights from those previously agreed to in the 1988-1990 consul-
tation in a variety of ways. They have eliminated 2 requirement
that the-e be =documentation® of financia) mismanagement to
justify federal review of a tribe's financial management system.
They have qualified the previous flar assertion that tribes may
use "638" funds to meet matching requirements under other pro-
grams. They have made the tribal right to the payment of contract
support (which is based on Section 106 of the Act) dependent on
*the process actually utilized by the Secretary to allocate
resources," and the payment of indirect costs shartfall, even when
funds are appropriated for the purpose by the Congress, is made
optional with the Secretary.

Subpart D also gives the agencies the power to circumvent
reassumption requirements of the act by withholding funds or
otherwise modifying payment provisions {in violation of the
statutory ban on unilateral modifications) with no notice to the
contractor or appeal rights.

Tribal representatives throughout the consultation process
argued that the unique relationship between the United States and
the Indian tribes and the unique purposes of this Act {to end "the
prolonged federal domination of Indian service programs®, and to
encourage "the development of strong and stable tribal govern-
ments”) justify the development of certain cost principles
gspecific to self-determination contracts. Their view was that
cost principles issued by the Office of Management and Budget for
grants to State govermments and to private non-profit organiza-
tions were not always appropriate for application to the transfex
of governmental functions from Interior and HHS to tribal goverm-
ments. In earlier versions of the regqulations., the agencies
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agreed with this view and included certain cost principles which
could be followed by ctribal contracts instead of those promulgated
in OMB Circulars.

The proposed refqulations have retreated from this concession
to tribal wishes. They require that tribal governments comply
with OMB Circular A-87 and that tribal contractors which are non-
profit organizations comply with OMB Circular A-122. our clients
object to this provision on two grounds. They remain cenvinced
that the allowability of costs with ragpect to certain activities
should be different for tribes in order to further self-
determination goalis.

5. Program Guidelines

Another area in which the agencies have used this chance to
re-write the regulations for their own bureaucratic purposes
involves the regulatory requirements with respect to agency
program guidelines. BSince 1375 BYA regulations have provided
expresely that inconsistencies between tribal program plans and
designs for contract operation of Hureau programs and Bureau
Manuals, guidelines, or other procedures that are appropriate to
Programs or parts of programs operated by the Bureau "are net
grotnds for declination®. 25 C.F.R. § 271.15(d). rThis provision
merely reflects the mandate of the Act that proposals be declined
on one of the three statutory grounds (unsatisfactory services to
Indians, non-protection of trust resourcas, or that the proposed
program cannot be properly completed or maintained) and that
tribes are free to depart from BIA guidelines as long as they
satiafy the declination criteria. fThe burden of proof under the
existing regulations is on the Bureau to prove that declination is
based on the statutery grounds. 25 C.F.R. 271.15(a).

However, under the proposed regulations {Subpart 0} trikal
propesals must adhere to all regulations, orders, policies, agency
maruals, guidelines, industry standards and personnel qualifi-
cations to the extent that they have actually been observed by the
federal agency. while the tribe may request a variance, Interior
has removed the express language of the existing regulations
quoted above that makes crystal clear that non-conformity with
agency guidelines ¢oes not provide a basis for declining to
contrace.,

In Subpart N, the HHS has introduced a similar approach which
narrows the flexibility permitted to tribes in developing contract
scopes of work. In consultation with tribes the IHS represen-
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tatives agreed that a tribal centractor cf a hospital or clinic
could commit to operate the facility in conformicy with the
gtandards of the Joint Commission on the Accreditation of Health
Oryanizations and, if it achieved and maintained JCAHO accredi-
tation, the contract need not include detailed scope of work
provisions which have typically been included in such self-
determination contracts {or, in the alternatiwve, the contractor
could rely on Health Care Finance Administration requirements).
The intent was to simplify contract language and use JCAHO or HCFa
compliance, where possible, as an alternative to detailed
standards te be included in the contract documents.

As these provisions have emerged in Subpart N of the proposed
regulations, a tribal propesal must now include an assurance of
compliance with JCAHO (or HCFA) standards and the regulations
contain no provision for an alternative in case a facility is not
accredited or in compliance with such standards. The proposed
regulations imply that a program not in compliance with JCAHO or
HCFA standards and for which JCAHO or HCFA standards exist can be
contracted and that, if a contracted facility Zfalls out of com-
pliance. the contractor would be in default and the IHS might well
be entitled te utilize such default as a basis for cancelling the
contract and reassuming the operation of the facility. IHS staff
have :nformed us that their intention was to be flexible in
applying these provisions. Based on prior experience, we are
uncomfortable in relying on such assurances.

CONCLUSION

In conclusion, we urge that the Congress intervene actively
in this process to assure that the goals of the 1988 Amendments
are finally achieved. While we are pleased that the agencies have
agreed to re-negetiate the regulations under the Federal Advisory
Committee Act late this year, our clients cannot, of course, be
assured that the bureaucracy will listen more carefully the next
time around. Many of the issues and problems which we have
identified in the regulations are addressed in the proposed Indian
Self-Determination Act Amendments of 1994, H.R. 4842. The
enactment of this bill would, in general. ba supported in my view
by Indian tribes across the country. We are providing the
Committee staff with a summary review indicating thoese provisions
of the draft which we are confident would receive broad tribal
support. We are confident that 98% of the provisions of the bill
fall into this categ:vy. While I have not had an opportunity to
receive instructions from our clients as to all of the provigions
of the draft bill, we should note in particular that a number of
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our tribal clients have voiced concern (1) that the bill should
permit additional contract clausesd subject to tribal consent
beyond those mandated in statutory language and {2} that the
agencier ghould be permitted (indeed, dirccted) to issue imple-
menting regulations in areas not fully covered in the statute fat
& minimum in such areas as FTCA. contrace disputes, and procedures
governing declination, reassumption and retrocession). H.R. 4842
does accommodate these concerns.

Ve appreciate the oppertunity to provide these views to the
Subcemmittee.
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Good morning Mr, Chaitman, My name is Lloyd Miller. For the record, I am a
partmer in a private, public-interest law fum representing Native American tibal intrrosit
throughout the United Stales kom Maine to Alaska. | am desply honored Uy the
Subcommittea's invitation to testify today on matters related to the Act, and in particular
to the urgent need for further legislative reform.

i. Intraducton.

With specific regard to today's hearing, for the last decade a major focus of my
practice has been representing gibes and tribal organizations in matters relating to the
Indjan Seif-Determination and Education Assistance Act of 1875, the comerstons of the
Federal Government's indian policy for over twenty years. In such matters our frm
replesents both some of the smallest iribes in the United States and some of the largest
tribal contractors in the Nation (including the Yukon Kuakokwim Health Corporation of
Alaska, operating a $40 million THS hospital and regional health care delivery system
serving a vast area cdnsiderably larger than South Cakota, and three quarters the size of
Arizona).

Duo largely to the resistance of various federal agencies to the imperatives of tha
Act, our experience in this arona is unfortunately extensive. Thus, in recent ysars | and
my firmn have (1) worked closely with the Comumiltee's staff in the two years of hearings
and deliberations which led 1o the $988 amendments, (2) authored the National Indian
Health Board's 1988 blueprint for development of new regulations, (3) actively participated
in several Area meetings in 1938, 1989 and 1990 to explore implementation issues, (4)
taken a la. d role on our ctients' behalf in the 1989 national regulatory drafting workshops
{preducing an April 1989 joint federal-tribal working draft regulation), (5) prepared master
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comments on the December 1989 federal draft that rejectad moat tribal positions, {§)
attended virtually every "Coordinating Work Group® mesting convened by the agencies
in 1690 and in that process authored counless tibal position papers and legel
memoranda (& process which ultimately led to the issuance of a naw compromisa tribal-
federal dralt in Septerber 1990}, (7) served on the four-member Tribal Nagotiating Team
{comprised of two trihal chairman and tribal attomey Brit Ctapham of the Navajo Nationt)
to press forward tribal positions in the period 1990-1992, {8) worked with congreasional
staff in the development of the 1930 Technical Amendrents and in the developme.it of 5.
3237 in t.o last Congress and S. 1410 and 5. 2036 in this Congress, and (9) developed 2
sat of mastar cotuments on tha latest agency regulatory proposals published earlisr this

year.
1t is with this perspective that we corms (o today’s hearing.

i Overviaw of the Regulatory Process.

As the Subcommittee is weli aware, in 1988 Congress enacted a set of
comprehensive amendmannts to the Indian Self-Determination Act. The Amendments wele
developed to address a wide rangs of problems that had emerged since the Act was
otiginally passed in 1975 (at the urging of Presidents Johnson and Nixon). At that time lt
was clear that most of the problers lay not in the language of the original act, but in the
narrow and grudging interpretations that heen given the Act by the Department of the
Interior and the Departrment of Health and Human Services.

Sadly, history has now repeated itself. Thus, instead of timely promulgating new,
simplified and liberal regulations within ten months after the Amendments’ passage in
1988 -- as Congress and this Committee expressly instructed in section 107 - the
Departments have for six years endeavored to eract formidable new bamiers to the
contracting imperatives of the Act.

Two of my colleagues on this morning's panel will be sharing with you ‘n detail the
unfortunate expetences tribes have suffered under the 1988 Amendments -- not becauss
of anything Congress did or failed to do at that time ~ but bacause of the entrenched
tesistance within the Departments of Interior and of Health and Human Services to the
mandates of those amendments. These experiences include years and years of delay in

. promulgating Implementing regulations with only cosmetic tribal consultation, culminating
last January in a proposed set of ragulations that do severe violence both to tha
govemment-to-government Federal Tribal relationship, and to Congress’s expreas intent
to liberalize contracting opportunities under the Act.

The requlatory process to date has been a disastar. It has constmed hearly six
years, with stll another two years befors antcipated completi~zn. It has cost tribes
hundreds and hundreds of thousands of dollars. It has impede-; "§38" contracting. It has
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led to massiva confusion throughout all levels of the Departments regarding the currsnt
state of the law.

it has precluded meaningful and effective tribal participation by soliciting tribal
input, but than ignoring It It has resulted in a document which six years latar is hardly
worth the paper it is printed on. Worst of all, it has led to & sst of propoeals which would
block “638" conracting, rather than advance it as Congress explicitly intended.

Earlier this year a national meeting of tribes called for the sstablishment of a
federal-tribal advisory committes to review the regulations that have bean proposad. The
ribes did so hecause they had no alternative so long as the agencies continved to regs
forward, and 3o long as Congress waited befors stepplng in and taldng action. \7hile
tribes therefors have little choice but to participate in the new advisory committse process
-- and will do 30 with the utmost good faith - skepticism throughout Inclan country
abounds that despite the best intentions of the Assistant Secretary and of the Dirsctor of
the Indian Health Service, fedaral positions will not change and the result will be but &
repetiion of the past.

Given this history, the tribes and tribal organizations we represent strongly endorse
the cors concepts reflected in HR. 4842, the new proposed amendments to the Act
introduced earlier this week by the Chairman and Vice Chairman and now pending before
the Subcommittee — that is: (1) amend the statute to definitively address all the critical
contracting issues that have arisen in the course of the past six years, and (2) eliminate
the ragulatory process altogether, save for a few kay exceptions.

In this manner Congress once and for all will have spoken clearly and In detai --
and without possibility of further agency misinterpratation -- to all of the easential issues
which have plagued implementation of the 1988 Amendments. Further, in a0 doing
Congress will be able to resolve many of the conflicting interprelations which have
emerged ovar the years among the various agencies charged with administering the Act.
And finally, by enacting new amendments Congzess will be able to put into place several
yrovislons whose absenze even the agencies will agree have impeded full and effective
implementation of the Act,

Before discussing H.R 4842, I would like to address in greater detail the regulatory
process,

d. The lack of tibe] participation in the regulatory process.

Mr. Chairman, 28 we lock back over the past six years we are reminded of how
poorly the requlatory process has been going, a procass that has hardly reftected the sort
of "active [tribal] participation” the Congress anticipated when it directed "ihe Secretary
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of the Interiot and the Secretary of Health and Human Services to werk clrsely with tribes
in the injtal drafting of these regulatiors, as weli as in the subsequent refinsrment of
proposed rules for publication.” 3. Rep. No. 100-274 at 38. Rather, after cosmatically
indulging the emphatc demands of wibal representa. res and the insistance ol thia
Cemmitise and of the Senate Indian Aflairs Committee that wibes be involved in the
regulatory process, fom August 1990 unt the presant — rearly four yeazy ~ virtually no
meaningdd tribal participation has besn permitiscd.  Tnstead the Departmesnss, working
bahing closed doors, have at a snail's pace davelorad a vast set of proposed regulatons
which seek to inhibit, complicate and burden wibal contracting under the Act, rather than
ancourage and simplify those activitiez. © 'y in the last two months have the agencies
tndicated a willingness to embrace at least an "advisory" process for increasing tribal
participation, a development which cres six years 1ate and is likely to-consums yet
another two years befora final promulgation.

Whether the end result wilt b~ improved regulations remains 1o be seen. In this
regard we note that twice already wie agencies have rejected the critical slements of
tribally negotiated draits, once in 1983 when the so-called “Yellow Draft" was rejected, and
again in January of this year when the Departments rejacted the 1990 joint tribal-federal
drak. This history gives litle cause for optimisnu

4  Dapartmentsl delays in promulgating regulations.

The bureaucr. . delays e ‘rienced in the requlatory process have been nothing
less than outrageous. [nitially, Bin and THS were reluctant to work together at all. Not
until eleven Mot after enactment of the 1988 Amendments - ar:d one month after the
final regulations were = have been promulgated urder Congress's otiginal schedule -
did the two agencies finally co-sign a lettet formally committing to-work together in the
development of joint tegulations.

Ever. .32t e BIA and THS rejected the negotiated April 1989 tribal-federal draft
and produced =+, own draft later that year, the federal draft lacked any endorsement
from other lr-. . Jepartment agencies. Six months of subsequent meetings with the
ribal-agency Coordinating Work Group proved to be as much a setting for the airing of
disputes among BIA's sister agencies (BLM, HM3, F&AW and BOR) as it was a setting for
nagotiations with tibes. :

Not untl Docember 1990 .- over two years afier enactment of the 1988
Amendments — did former Secretary of the Interior Manuel Lujan finally issue a directive
to all Interior bureaus and agencies to join togsther in developing new implementing
regulations. Then, another year passed befote each Department issued not a new drak,
but two separaie versions of implementing requlations. Thereafter it would be yet anothar
full year before informal issuance of a single dralt at the beginning of this Administration,

Tretmany of Llord Beawn Miller
Bafore O House Subcommatses on
Nedra Amarican Afain

Cvarsight Haatieg on (he Indian Self-
Detwtmination Act

fuly 20, 1994

Puage 4

BEST COPY AVEILCRIE 8¢




ERI

84

and incradibly ona more additional year untl its publication in the Federal Register last
January. -

Even todey, we cannot 2oe the light at the end of tha regulatory mnnel. Xs I noted
oarlier, prasantly wo 2re in the regulatory corunent period which explres in Auguat.
Therealtsr a new Tribal-Federsl Advicory Comumittes apparsntly will begin maating to
Taview the proposad regulation and the comments ganerated on the ragulation (although
Interior has now idantified lagal impediments to hurding this process which will require
congressional zction. meetings are cuwrenty anticipated to begin in January and may last
siz montks). Also, the agencies will take soma number of months 1o thoroughly review
and respond to the comments racejved on the proposed regulation, as required by the
Administrative Procedure Act.

The Secretares will have to consider the recommendations of the Advisory
Committes. Ultimately the final requlation will have to be cleared through the two
Dopartments and through the Office of Managsment and Budget, aftear which this
Committee will have one last thirty-day oversight opportunity befors final promulgation
In sum, final publication of regulations implementing the 1986 Amendments is likely two
years away. In the meantime, BIA Agency, IHS Service Unit and other line offizials
continue to operate largely as if the 1988 Amendments had never been enacted.

Al the end of the prccess, a good eight years will have been consumed by the
agencies in developing hundreds o pages of regulations that saverely limit and undermine
838 contracting. Particularly given th= intent in 1988 to simplify the B28 contracting
process, it is difficult to attribute any other cause for both these delays and the content
of the regulations than an intense and entrenched resistance in the departments’ mid-level
career bureavcracy to the relorms mandated by Congrees.

Th~ time for further legislative reform has come. If this were nc cleaz snough fom
the past six years, it is abundantly clsar from ths content of the 1984 proposed ragulation.

- mahjmylmwwmmnnrnm.
3168-3280 January 0, 1594)

In 1988 the Subcomumittee's sister committee in Senate directed tho' “the reguatons
regarding contracty under the Inclian Self-Determination Kot sirould be relatively aimpla,
strafght-forwrard, snd &ee of unnecwssary requiraments for] procedunee.” 5. Rep. No. 100-
274 at 38. In defance of that directive, what has ameargsd is a several hundred page
documnent that seeks to control virtually every aspect of the "638" contracting process. It
is, indead, anironic development: In 1988 Congress moved aggressively to liberaliza the
"838° contracting process in favor of uibes. In responss, and with the opPportunily to write
rnow regulations, both Depariments have instead done their level best to produce
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regulations which restrict and impede contracing. It is not an exaggemation to say they
have defiad the will of Congress.

1 have separately fumished the Subcommitee's majority and minority staff with a
copy of a comprehensive Commentary detailing the many deficiencias which pennasta
the January 1594 progosed regulation, deficieticies which desply undercut Congress’ goal
ol promoting maximum self-determination. As explained at length therein, the proposed
regulation urdawfully or improperly:

. remove.s huge portona of the Departments' Indian programs and functions
from the reach of the statute {the “contractibility” issue), bath insulating the
burasucracy and diiving up tribal needs for contract support coats.

. removas departmental de cisions regarding how contractors are funced from
the statutory “declination’ procedure and from any meaningfl sppeal
process.

. permits the Departments to decline contract proposals which meet the
statutory criteria if the Departments anticipate an adverse effact on the
Covemnment's sarvices to non-contracting tribes.

. applies the federal procurement system to the BIA roads program, to
cadastral survey programs, and to the Housing Improvement Act program.

. prohibits implementaion of local fribal member ewnployment preference
ordinances.

. . removes contractor flexibility to redesign programs, imposing upon tribal
' contzactors all the same progiam standards and requirenients which dictate
' how the agencius operate.

. establishes an inadequate means of reporting to Congress the shortfalls
suffered by ribes in indirect costs and contract support costs.

. denies tribal contractors mandatory access 1o the same GSA sources of
supply (including negotiated airfares) which the agencies are able to access
in their direct operation of programs.

] imposes excessive, antiquate  burdensome and unnecessary *acquisition”
and "procurement’ requirer.ents on bibal contractors engagsd in
construction activities.
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impedes immediate ransfer to tribal conacters of federally-owned property
usgd in a conlract, even though the regulations could permit wibal
confractors to take title 10 new property purchased with contract funds.

. impedes the full distribution lo tribas of savings realized by the agencias az
thelr programs are wansferred to hibal oparation

L] continues the policy of not covering all indirect cost shortfalls, including
shortfalls caused by the fallure of other deparumental agencies to pay thair
full shares of such costs.

. establishes in the Departments the power to unilaterally su:s.=nd a contract
ot withhold contract funds entirely outside the procedural protactions of the
slatutory "reassuinption” process.

These, together with scores of other deficiencios, are detailod in vur Commantary report.

Let me address just one of these issues by wiay of sxample, 3o that the

Subconumittee gats a flavor for how far the agencies have departed from Congress'
original intent.

Contractibllity” No other place in the propotad regulations so cleary
demonsirated the unabashed resistance of both Departmenis to the mandate of the Act —
notwithstandirg the 1986 Amendments. In working closely with tha House Natural
Resources Comumittee, the Senale Comunittes made the isgus clear, insisting

[Tlhat the Secretary is no* t consider any program or portion
thercof to be exenpt fom * .atermination contrrcts. Tribes
have the right to contract from BIA Agency functions, THS
Service Unit hanctions, and BIA and HHS Area Office hunctions,
including program planning and statistical analysis, lechnicat
assistance, administrative support, fnancial management
including third party health benefits billing, clinical support,
waining, contract health services administration, and othar
program and adminjstrative functions.

The intant of the Commities is that administrative functions of
the Indlan Health Service are contractible under the Indian
Self-Determingtion Act.
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Section 102 as avended further authorizes hibes to
cantzact with the Secretary to operate any program, of any
portion of any program, without regard to the orgarizations!
lavel that such program is operated within the Departmant of
the Interior or the Department of Health and Human Services.
Again, this emphasizes the intent that tribes are authorized to
contract with the Secretary to operiate headquartsrs, srea
office, field olfice, agency and service unit functions, prograrns
or portions of programs.

S. Rep. No. 100-274 at 23-24.

In marked contrast to the statute and to this explanatory report, the reg  .uon in
Section 900.102 defines tha term “program” and the concept of "contractibility” - that is,
whal programs are cohtractible under the Act -- so narrowly as to theoretically insulate
all highar lavel departmantal functions from the Act. Thus, the term "program” is defined
to -1ean merely "the operation of services,” while Section 900.106(c) restricts contractng
10 “service deiivery programs” “generally performed at the reservation level. . . * By these
terms, Anea OFce, Headquarters and even suppartive Beld activites are theoretically
rendered virtually sxsmpt from the mandate of the lawV :

To further support this restrictive view of the Act, the preamble to the proposed
regulation peculiarly advances the fallacious argument that any broader contracting of
departmental functions would somehow violate the Appointments Clauss of Article H of
the Constituion. The draft fegulation at Section 900.106{d) goea on to exempt from
contracting any "inhetenty Federa] responsibilitas involving the exarcise of significant
authority under the Constitution. and functions integral to the sxsrcise of discretdon,
judgment, or oversight vested in the Secretary by law or by virtus of the Secretary’s trust
responsibiliies” To a similar effect is subsection (e).

' The proposed regulation invokes the federal government's “trust responsibility” as a
bartiet to coniracting, in direct defiance of the 1988 Amendments. See 5. Rep. No. 100-
974 at 2644. If, indeed, no aspect of the federal govemment's trust reaponaibility could
be contracted under the Act, there would be nothing leht of federal Indian programs to
contract at all. By inveking the shield of “trust tesponaibility” the Secretatias s8ek to
reserve to themselves =:a sole and virually urreviewable authority to determine
whether of not to approve contracts under the Act.
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These provisions, if applied by their literal terras to all activities of the Department
of the Interior and the Indian Health Service, would bar virtually all of the contracting
which has tken place since the original 1975 Act was signed into law. These provisions
are ali the more curious when they come from Departmants which have simultanecusly
besn mandated, under Titls I of the Act, to simplify contracting even furthor through the
exscution of self-govemance compacts. Recall that the Tite I sell-povemnance
demonetration profect doss not expand the scope of what is contractible, but only the
discretion which compacting tribes enjoy in realfocating Audy within a consalidated
funding sgreement. A more dotailed analysis of the "contractibility” section is contained
on pages 6-8 of our Conumentary,

The Departments’ approach to what is "contractible® under the Act is more than a
malter of mere philosophical or linguistic quibbling. &= a practical malter, such language
will provide the agoncies with an opporturnity to insulate tha butk of their higher level
operations krom "838" contracting. Even at the “servicea” leve] the Denartrments will have
the ability to invoke section 900.107 to assert the power to refuse contracts. And, perhaps
mest importantly, the Depaniments' approach will insulate from coniracting all of the
diverse administrative functions which support the delivery of services in the fald,
tesulting in a concomitant substantial increase in the need for additional contract support
cost funding from Congress to carry out those functions,

That is, if warehouse, personnel, or financial management functions supporting a
field operation are not contraclible, funds representing those supportive functions will be
retained by the agencies and will not be included in the Section 106(a)(1} contract
amount, Jeading to a higher tribal need for "contract support costs® to perforn these
functions. Itis precisely this sort of approach tc contracting which over the past 1B years
has led to the maintenance of an ever-growing agency bureaucracy, even as the
confracting process has taken over ever larger shares of the Departments' Indian budgets,

Diviaibility" end other issues. As itemized earlier, the "contractibility” issue is not
the only place where the regulations are deficient. For inslance, prior to the 1988
Amendments neither Department ever identified the need to raise “divisibility* as a
potential impediment to §38 contracting. Now, with the opportunity to draft new
tegulations in the face of legislative reform, the agencies have found a novsl new way to
undercut those very reforms and thereby deny wribes theit statutory right to contracL. And
yet. on this very topic the Departments have developed procedures in the Titla O 3elf-
governance compacting initiative to protect the interests of non-compacting tribet {such
as through the sstting aside of "residuals” and the securing of "shortfall* funding). There
Is no reason in logic, nor any basis in the Act, for either Department to take a contrary
position when it comes to contracting under Title L
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To tw sama affect are the newly asserted authorities to suapsnd contracts and to
suspand contract payments in a process entirely outside U protactive reassumption”
process sstabiished by Congress in Section 108 of the Act. Congrass carefully addmessad
the asus of tibal accountabiity by mandating the preparation of anrual audit repotis
pursuant to the Single Agency Audit Act. And, in inatances of “gross mismanagemant®
Congress anthordzad the agenciea fo step in and involuritarily "reazsume” opsration of
contracted programs from a tribe. In go doing, Congress carsfully providad for due
process — notica and an opportunity for a hearing.

Congress could have -- but chose not to -- permit the aganciss 1o intervers more
actively in the administration of tribal programs. Instead, and a3 noted on page 2! of tha
Senata Report, it dotermined that

the Faderal Govermunent should not intervana into tha affairs
of. . . ribal govermmants except in instances whars civil rights
have been violated, or gtoss negligence or mismanagement ol
faderal funds is indicated, as provided in Section 103 of the
Ect.

In defance of this carefully crafted scheme, Section 900.307 of the proposed requiation
asserts the new power to immediately suspend a contract upon the curiously vague basis
that "the conlraclors centinued performance would impair the Secretary’s sbility to
discharge Mis wust responsibility” Similarly, in Section 900.408(e) the Dapartmants now
assert the authority to withhold contract funds from tribal contractors in the event tha
contractor in any way “faills to comply with the terms of the contract including the
provisions of thase regulations.” Here, again, the agencies seek to take control and micro-
manage contraclors in @ manner never envisioned by Congresa in 1975, and in a manner
dalibarataly rejected by Congress in 1938,

The time has come 1o put an #nd to this regulatory proceas.

8. The nead for further statutory reform as refiacied in HR 4842

With the foregoing in mind, I weuld now lika to speak brlefly to the provisions of
sections 2 and 4 of H.R. 4842, intraduced by the Chainman and Vice Chairman earlier this
week to reform tha Indian Self-Determination Act. [ will reserve for discussion by my
colleague Barbara Karshmer sactions 3, 5 and § of the bill. As you will hear, we balieve
these reforms are wgently needed today, before another two ysars passes.

First, let me speak to the history of sections 2 and 4. These two sections are
fariliar to the Chairman and to all those invelved in "638" contracting. in the msin they
were originally developed in 1990 when it was rapidly bacoming apparent that the agency
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dralters were bent on undermining the 1888 Amendments and in dragging on interminably
the requilatory process. At that time the amendments wera warmly sndorsed throughout
Indian country and by the National Indian Health Board and the National Congress of
Amarican Indians. Congress was requested to act.

In responss, 2 small set of technical amendrments was mads in 1990 In the form of
Public Law No. 101-644. However, based upon the Departments' requests that the
requlatory process be given more time to work, this Committes and the Senats Salact
Committee on Indian Affairs deferred any action on the larger set of amandments,

Over the next two years lile progress was made in moving the ragulalory process
lorward. Indeed, 2 negotiated tribal-federal draft regulation produced in 1990 was in most
key respects abandoned by the agencies. In light of these developments, Senator Inouys
was moved to act late in the jast Congress and introduced §, 3237, Although that bill was
reporied out of the Senate Select Committee on Indian Affzirs, Congress adjourned befors
the bill could be taken up by the House.

That was 1992, when the Departmenis wers assuring the Committees that
regulatiors would be out within a few months. In fact, nothing happened. Accordingly,
and at the request of a large number of tribes, NCAI and the National Tribal Leaders
Forum, this same package of amendments was reintroduced in this Congress by Senator
Inouye as 5. 1410. It is those provisions which we now see divided into two parts and
reflected in sections 2 and 4 of the bill now pending befors this Committas.

I should note here that the Departments are well aware of these provisions, On
May 14, 1993 the Senate Committee on Indisn Affairs hald an oversight hearing on the
Indian Self-Determination Act, a hearing at which the Departments testified and at which
these proposed amendments were extensively discussed. Several weeks later Senator
Inouye formally introduced the amendments as 5. 1410. At that time the Departments of
Interior and of Health and Human Services were requested to comment on the bill. To
date -- a year later -- we are informed they have still failed to do so.

Now let me twm to a discussion of sections 2 and 4 of H.R. 4842

Section 2(1) deals with tribal contracting of federal Indian construction activities,
and is one of three sections which would reform how the Depariments deal with Indfan
tribes in this arex. The other sections are section 2(%)(amending section 105(a) of the
Act) and section 2(12)(adding new construction contract tegotiation procedures in section
105(r0) of the Act)., We strongly agree that amendments along these lines are absolutely
necessary if Congress's goals under the Act are to be roalized in the construction arena
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As things now stand, both agencies deal with Indian tibes just like they would an
otdinary sole source bidder or a fedetal project. They [orget they are dealing with a
parsllet branch of govemment that is accountabla to it tribal citizers. They refuse to
‘disclose lederal cost estimates. They impose anachronistic faderal acquisition reguiations
that conflict widh the Xct. They fail to act as pariners with tribes, and they fail to respect
tribal indapendsnce and responsibility.

In the end, they squelch innovation and creativity in an attempt to force tribal
contractors to do exactly what the government would do U it were bullding the profect
itse!f. Plainly thatis not what Congress had in mind when it authotized tribes to take over
the constriction of federa! facilities on Indian reservations undst authority of the Xct. We
applaud the Chairman and Vice Chairman for proposing reform in this important and
growing area of "638" contracting.

We also commend the Subcommittes for considering 2 reduction in reporting
requireraents as is proposed in section 2(2) of the bill. The reporting burden on tribal
eontractors today is crushing. Despite report language and soma statutory reform in 1888,
the agencies have continued to impase excessive requirements on contractors — and thay
have done 50 without any showing that doing so is necessary to assure that satisfactory
services are provided to program recipients.

As an example, one would think that if a tribe was able to secure and maintain
accreditation from the Joint Commission on Accreditation of Hospitals JCAH) or from the
Health Care Financing Administration (HCFA), doing 8o would be snough to assure the
[HS that the hospital or clinic is being soundly run. But this is not tho case. As a
consaquence, tribal coniractors see theit contract support costs driven up to pay for the
pteparation of often mindlass repotts that serve no éssential tribal purpose.

The Cotumittee's apptoach to this problem is sound. Repoiting requirements would
ba negotlated between the tribe and the agency. U the iriba resists a .eporting
requirement that the agency believes is necessary to ptotect trust resources, assure
satisfactory services, ot assurs complation of the contracted activity, tha agency can
decline the contract under section 102 of the Act, subject to the tribal right of appeal. We
strongly support section 2(2) of the bill.

We also applaud the Subcorunittes for considering sactions 2(3) and 2(4), dealing
with Indian preference issuss. The latter provision is partirularly noteworthy, for it
£ solves tha onigoing conflict between Interior and the Depariment of Health and Human
Services over the propriety of tribal preference requirements in the contsxt of "638"
contracting.

Twtimant of Lioyd Banion MTe
Ealors the Houme Subcommines on
Nadve Amacican Afairs
Owerright Haesing on g [ncinn Sell.

Q

ERIC

Aruitoxt provided by Eic:




92

Wa reserve special praise for the Chairman's and Vice Chalrman's proposal to
clarily the scope of contracting throngh section 2(3)'s amendment to section 102(a)(1) of
the Act. As the Subconunittee will hear fror other witnesses, and as [ discussed earliar,
the agency drafiers have in recent years sought to codify in regulation a very restrictive
view of what is contractible under the Act. Most significantly, they have sought to put off-
limits their administrative functions that directly or indiractly support contracted programs,
In this way, the agencies have managed 10 retain thelr enormous bureaucrackes while
forcing tibes to incur ever larger shortfzils in cont-act suppott costs and indirect coats.

Congress should not pay for double administration. Whan a program goes over
to a tribe, g0 should all the administrativa support for that program. Although the 1878 Act
and the 1988 Amendments (together with their legislative history) appeared clear on this
issue, the bill would finally eliminate any furthe? creative interpretations of the law.

We also support sirongly the proposed amendmients to gection 102(a)(2) of the Act,
as sot {orth in section 2(6) of the bill. These amendments ure essential if the agencias ara
to be compelled to abandon their overly restrictive misinterpratations of the Act. For
instance, section 2(5) addresses the “divisibility” issue in a number of respects, an issue
which none of the DHHS or Interior agencies ever dreamt up untl after the 1083
Amendments. Hete, the agencies are now seeking to legitimize in regulation a new
reason for refusing to twm over a pregram to a tribe: that it is too hard to divide up and
separate out the tribe's portion of the program.

But interestingly, the Bureau ¢! Indian Aifairs agrees that "divisibility” is nof s proper
basis for refusing a contract, and that in such situations some way raust be found to meet
the iriba's statutory rights while protecting the interests of other tribwes. Unfortunately,
other agencies at Interiof, together with tha Indian Health Service, baliove otherwise.
Thus, the bill responds (o a very real need fcr statulory resolution of this confilet.

Blong similar lines, Section 2(6) also makes several impottant clarifications

" tegarding the "declination” process which governs whan an agency "declines” a iribe’s

contract proposal. Regreftably, these changes too are only corpelled by a persistance

within both departments to narrowly iliterpret these vital tribal protactions. We strongly
suppott section 2(6) of the bill.

We especially pralse the Chalrman and Vice Chaimman for including several
sections In the bill which, though technical, are nacessary — and we balisve ought not to
be controversial - if contracting activities under the Act are o procsed mors efficlently.
For instance section 2(10) would clarify the "retrocession” procedures that govern when
a tribal program is turned back to the federal goveiomant. Saction 2(113 would put inte
place the same regime goveming the ownership and administration of property In the
"conlract” setting as currently applies in the "grant* setting. Section 2(12) would establish
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detsitad procadures for dividing programs, {or redesigning contracted programs, and for
accessing federal alrfares and lodging rates. We support these changes, and in our
opinion all of these provisions sheuld be welcomed by tha agencies as valuable
improvements.

We also thark the Chairman and Vice Chairman for including secticna 2(13)
through 2(19) to address a number of technical funding and related issues which have
come up in the course of administering contracts under the Act. Although [ will not
comrtient on sach of these ptovisions in detail, suffice it to say that if section 2(13) s
enacted, we beliove the {ederal burden to support contracted programs will actually
diminish as each agency transfers to tribal contractors their fair tribal ahare of agency
administrative funds, Further, we believe that through the strengthened reporting
requirements set forth in section 2(14), Congress will be in a considerably better position
to monitor overzll agency and tribal performance in this area. At the same time, the
improved Oexbility afforded tibes under section 2(19) of the bill, regarding the
expenditure of contract funds, can be expected to reduce tribal adminisirative costs and
thus further enhance funding available for direct services, Finally, we strongly support
Section 2(19)’s express prohibition on the agencies’ newly-Inventad authority to “suspend’
or “wilkhold" contract payments in darogation of the important "reassumption” safeguards
of the Act.

Finally, let me briefly discuss section 4 of the bill, which both addresses koy issues
involved in the "reassumption” process (where an agency “reassumes” operation of a
contracted activity in the wake of alleged contractor misconduct), and also addresses the
administrative and judicial remedies available under section 110 of the Act.

With respect to emergency feassumption, section 4(1) would imptovs upon the Act
by requiring that notices be in writing and served on the contracting tribe {in addition 1o
the tribal organization}, and by specifying with greatsr particularity the findings which

must be made before this extracrdinary procedwe may be invoked (consistent with
administrative nulings in this area). Further, the bill apecifies the burden of ptoof which
the Secretary must meet in any reassumption proceeding. These are critical statutory
improvements which we support and which are genetrally consistent with the Departments'
current practice.

Section 4(2) provides greater detail on the remedies which a distriet count can
award in appropdate circumstances, details which we believe ere necessary
improvements to eliminate any perceived uncertainties regarding how district count review
is to ocewr. Finally, we suppert section 4(3) of the bill, which would direct THS contract
appeals away from the Armed Services Board of Contract Appeals and inatead over to the
interior Board of Contract Appeals, a body which clearly has far more eXperience in
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issues involving lederal Indian law and the Indian Self-Detarminaton Act. This, too, is &
change which [HS supports,

The Coalifon on whase behalf [ am testifying today strongly supponi. and andorses
the concepts ard contant of HR. 4842, After oying in vain for nearly six yesrs to
aggressively work with the two Departments to simplify, facilitate and encourags
contracting under the Ast, and to de 0 within the broader framawork of tibal sovareigmty,
independence and self-determination, we find ourvelves instead facing a several hundred
page, hureaucratic nightmare. While some changes, and hopefully some improvements,
may be mads at ths marging before final regulations are promulgated —~ and tribws will
continue to vigorously press the two Departments for such improvements — it is dificult
1o imagine how after six years, including two years under a new Administration, the mid-
laval bureaucracy will cede control and permit a more enlighlaned approach to the
regulatory process.

Enough is enough. The agencies have had their chance more than once to
demonsirats to Congress their willingness to ambrace the principles of self-detarmination.
AtlaastIn the context of "638" contracting they have failed to do s0. They have defied the
will of Congress, and this Committes and the Senate Indian Efairs Committes have made
an ample record of this defiance In prior hearings. We agree that it is time to move on
We therefora strongly endorse Chairman Richardson's and Vics Chairman Thomas'
propoesal to froe tribes of the regulatcry process and simply declare in legislation what the
rules of "638" contracting will be.

Ve applaud the Subcommitiee, and in particular the Chairman and Vica Chairman,
for taldng a leadesship role in monitoring the Interior Departmant’s and the Indian Health
Service's very deficient implemsntation of the 1988 Amendments, and for taking the
initiative to proposs new legislation to finally bring to an end the uncertainty and barriers
which have faced ribes for many years. We are anxious and anthusisstic to work with the
Subcorumrtes during the halance of this sesslon to move this bill through the legislative
process as swiftly as possible.

Thank you Mr. Chairman lor inviting me to testily on issues relating to
implementation of the Indian Self-Determination Act Amenuments of 1953, We stand ready
to assist you and the Subcommittee in whatever way you fesl would be most appropriate.

FADOCE\HIM\ LA, 5. T2
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TESTIMONY OF BARBARA E. KARSHMER

BEFORE THE HOUSE OF REPRESENTATIVES
COMMITTEE ON NATURAL RESOURCES
SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS

REGAROING H.R.4842
THE INOIAN SELF-OETERMINATION ACT AMENOMENTS OF 1994

Mr. Chairman and Members of the Committee:

| appreciate the opportunity to appear bafore you to provide you with comments on
H.R. 4842, the Indian Self-Oetermiration Act Amendments of 1994, which has just been
introduced and on the January 1994 proposed regulations promulgzted by the Secretaries of
Interior and Haalth end Human Services. | am an ettoiney at law and my firm represents
numerous tribes and triksl organiza ‘ans which are involved in contracting under P.L. 93-638.
the Indian Self-Ostermination and Education Assistance Act, s amended by P.L. 100472
{hereinafter referred to as "the Act™ or "the Indian Self-Ostermination Act™). | personally have
spent tha last 19 years representing tribes and tribal orgenizations. My first peactical
acquaintancs with P.L. 93-638 wasin 1975 shortly after the Act bocame law. Ouring a tribal
meating on a small remote ressrvation in Riversida County, California, | witnessed a BIA
Agancy Superintendent address the tribe about the new law. He spacifically adv'sed that
Salf-Oetarmination really meent "termination™ of the tribe because all the BIA officials would
lose their jobs and thera would be no one left to protect the tribes of their interests. Such
prophesies of doom. not uncommon at the time, were wholly unwarranted since even bigger
buresucracies developed to administer and monitor Self-Oetermination Act Contracts.' Since
1975, | have advised tribes and tribal organizations on and negotisted innumerable Self-
Determination Act contracts, participated inthe 1988 Amendment process, participated in the
regulation drafting process, end hava been an active participant in the most recent legisiative
afforts in the Senate on S.1410 and S.2036.

Today. | appear on behslf of three Calitornia tribal organizations representing
approximataly thirty tribes and one individual tribal health program in California. Together
they have a servica population of nearly 40,000 Indians. These tribes and tribal organizations
request your assistance in enacting these amendments to the Act so that they may linally
obtain the intended benefits of both the Act 8nd its 1988 amendments which have been
Iargely denied to them dua to the failure of the Administration to enact regulations. It is on
their behalf, and on the bahalf of other clients as well, that | have been involved in the
regulation drafting process over the last five years. That process has boen costly, frustrating,
and replete with unfulfilled exgoctations. Because of my clients” very reasonable frustration
with the precass and its current results, they requast that you quickly pass the Bill which will
obviate the need for a large portion of tha proposed regulations and will clarify issuas
important to tribes and tribal organizations who are capable of and are already running their
own programs under the Indian Self-Oeterminetion Act.

While we do not question the good faith intentions of the various agencies vrhich are
cusrently involved in the process, we balieve that buresucratic inertia and lack of control that
agencies will have over tribal programs, coupled with their unjustified |sck of faith in the

' For example, in 1975 when the Act was passed. thers was only a handful of IHS employeas in California
tproviding sanitatwn services onlyl and there was no Califorma Area Oflice. Today, despite the fact that theie
are @O diwect health care servicos provided by IHS n Cakforma and all services are previded by 25 tnbal
organizations through P.L. 83-638 contracls of by 7 Urban indian 06Qanizations, the IHS Califorua Area Office has
neadly 126 employees and a huge budger. What do they do? Only awaid and morutor contracts, ail when the
tnbes aro severely underlunded lor the provision of direct health care services.
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capability of tribes to operate programs on their own, will continue to impede the precess for
developmant of regulations. Tha Wibes have found themselves caught betwee. two &gencies
wha serve very diticrent functions and who take divergent views of the law and the extent
of their 8uthofity under the law in many respects. We believe that the 1994 Amentdments
which you have proposed will go & long way toward resolving many of the questions which
have arisan duiing the regulation process 1o date end toward providing clearer direction to the
Secretaries and the tribes in re3ard 1o Congressionat support for Self-Determination and the
implementation or the Act.

I. Comments On The January 1534 Proposed Regulations.

To date, the regulation drafting process has been & dismal failure in that the
Department of the Interior and che Oepartment of Health and Human Services have largely
ignored tribal input and have promulgeted Proposed Regulations which are wholly
unacceptable to the Indian tribes. See 59 Faderal Register. No. 13, Thursday, January 20,
1994 therainafter referred to as Proposed Regulations). Tribes and their reprgsentativos
participated in countless weeks of drefting sessions over the course of several years during
which compromises were reached between the tribes and the federal agencies. Yet when the
pioposed regulgtions were published. they bore little. if any, resamblance to the COmpi omises
reached during those seversl years of work. For example, those 1988 amendments were
cloarly intended to simplify the centracting process and 1o avoid exténsive and unnecessary
teporting by tribes to the agencies. The proposed rugulations do the opposite. Your Billis a
positive attempt 1o avoid further years of debate over regulations that will probably naver ba
satisfactory 10 the tribas and which may never be consistent with the intent of the 1988
amendments to the Indian Self-Oetermination Act.

Indrafting the Proposed Regulations, 00l and DHHS wholly ignored the canon of Indian
Jaw that “statutes passed for the benefit of Indian uibes are to be liberally construed in thair
favor.” Instead. the sgencies promulgated regulations which are contrary to both the letter
and the intent of the law. We will provide just a few examples of the most egragious
problcms with the Proposed Regulations.

Perhaps most objecticnable is that the proposed regulations purport to timut the ability
of tribes 1o contract by providing that tribes can only contract for the “operation of services
for tribal members and other eligible beneficieries.” See Proposed Regulations, Section
a00.102 (hersinal &r referred to as Section 900.__ ). The Senate Committae Report on the
1988 Amendments was clear, however. that “edministrative functions of {the sgencies] are
contractible under the Indian Self-Cetermination ACL,™ not just provision of services. Jee
pages 22-23, Coramittee Report No. 100-27, Senate Select Committee on Indiant Affans,
December 22, 1987 {hereinafter referred 1o as Report). The Réport went on to say that

Tribes hava the right to coniract for BIA Agency function, 1HS
Service Unit functions. and BIA and IHS Area Dffice functions
including program plenning and statistical analysis. technical
assistance. 8dministrative support, financial managemant
including third party health benefits billing. clinical support,
training, contract health services administration. ard other
progrem and administrative functions.
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See Report, Page 22.

Second, in ssversl araas, the Proposed Regulations allow for unilaters! Secretarisl
madification of the contracts with the tribes of tribsl organizations. Sge. @.g.. Proposed
Regulations. Section 900.304(2), allowing the Secretary to extend a contract for 8 pariod of
up to ong ye& without the tribe’s approval; and Section 900.308(b){E) allowing & unilatersl
contract medification by the Secretary. These provisions fly in the face of the clear language
of the Act at Saction 110(b) (25 U.S.C. Section 450m-1{b)} which states that

Unless otherwise agreed to by the resolution of an Indian tribe.
the Secretary shall not revise or amend & self-determination
contract.

Similarly, the Proposed Regulations attempt to make tritas comply with not only the
lews end regulations, but also "orders. nolicies. agency manuasls, guidalines, industry standards
and parsonnel qualifications.” See Proposad Requlations, Section 900.15601. The Act itself,
at 25 U.S.C. Section 450k(a}, provides that

alt Federsl roquirements for self-determination contracts and
grents under this act shall be promulgated as regulations. . .

Clearly, requiring trbas to comply with all of these unpublished manuals, unspecified “industry
standards™?, policies thet may ba unwritten end unknown to anyone but the decision makers,
and guidelines that may ba unobtainable and unspacific is absolutely contrary to very lenguage
of the Act itself,

One of the problems with the Proposad Regulations is that, contrary to thoe stated
intent of the Act. the regulations remove the possibility of any flexibility in opurating the
programs which may be contracted under the Act. Despite language to the contrary in the
preamble to the proposed Regulations, the Secietaries appear to ba requiring the tribes to take
over programs and to run them iust as the Secretaries would have done which perpotuates
the very paternalism that the Actintended 10 overcome. Thay do this by requiring the tribes
and tribal organizations to adhere 1o extensiva uniform rules and standards that cen onfy be
met by operating a program that is the mirror imege of the one which was formerly opersted
by the Secietery. See, 9,9.. Section 90C.103(bH3). The experience of tribes in tha Self-
Governance compacting process under Tit!e Ill of the Act has clearly demonstrated that tribes
can quite capsbly make decisions sbout priorities and operate programs as they see
appropriato.

Similerly, the program division section of the Proposed Regulstions, Saction 900.107,
is contrary to the law. Thet section provides that the Secretary may decling to contract with
a triba or tribes basad on the effect that such contract would have on another tribe, despite
the fact that the Act providas each tribe with the absolute right to contract without the need
to consider the desires of other tribes. Not too long 8go. & situation arose :n California

! Are these watten stancards? If 5o, by whom are they estabhshed? Does every tindustry have only one set
of standards? How is 3 ibe 10 kiow which set of standards they are expected 10 meet? How can such nebulous
"stangards® be complied with or enforced?
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wherein a tribal consortium had been providing health care to the members of all the tribes
in southern San Diego County for many years. One very smail tribe decided. howeve., that
it did not want to continuo to participete with the other eight tribas in the consortium. IHS
refused to contract with the remaining eight tribas in the consortium {who wanted to continue
to serve about six thousand Indians but not tha members of the one triba which withdrew
from tha Consortiuml saying that the tribes needed 10 obisin authorizing resolutions from all
the tribes in the service area. and they were lacking 8 resolution from this one tribe of lass
than one hundred members. The consortium went 1o (ederal district court. and the court held,
in Southern indian Health Council v. Bowen (U.S.D.C.. Scuthern District of Californial, that
the Socretary was required to confract with the tribal consortium to provide services for their
members. without regard to the needs of the tribe which did not chose to participate or
contract. because Section 102 of the Act provides that the Secretary may decline to contract
only if the propossl is deficient in that the tribal organization cannot snsure adequate
protection of trust resourcss, the services to be provided will not ba satisfactory. or the tribal
organization cannot properly complete or maintain a proposed contract.

Contrary to the law and this federel court decision, the Secretar.es nov propose.
through Section 900.107. to vetermine whether to decline the proposal based on "the effect
the proposed contract will have on the lavel. scope. and quslity of sarvices. . . for thosa tribes
ond individusls. . . who would not be served under a contrcet proposal.”  This is clearly
contrary both to the law itself. which only allows the Socretary to determine whether the
proposed services would be satisfactory for the tribes/indians who will benefit, and contrary
to the holding in Southern Indign Health Council v. Bowen,

The provisions of Section 902.304(bl(1) regarding carryover lunding are contrery to
the law in that they purport to reduire further justification @nd suthorizat-on for the use of
cerryover funds. Both Section 8 of the Act itself and the oppropristions acts maka such
justification and authorizetion unnecessery, yet the Secretsries ignors tha clear méndate of
Congress and insert contrdry and illegal regulatory provisions.

Wa could go on ad infinitum describing the portions of the regulations which are cleariy
illegal in thet they are contrary to the [aw thet they propose to implement, and we could
further describe the mény ways in which the regulations thwart the clesr intent of Congress
to promote Indian Self-Detarmination and to &liow tribes to take over programs and redesign
them in ways that are appropriste 10 tribal needs, but we will not do 30 8t this time. We
would be happy to provide further written testimony on these issues &t @ lster date if
requasted by the Cotnmittee. Whether illsgsl or meraly contrary to Congressional intent,
many provisions of the proposed regulstions ara wholly insppropriete in that they reflact the
Secretaries’ bost efforts 1o atifle and thwart Indign Self-Detormination in order to maintain the
status Quo. to prevent the loss of federsl employses’ jobs, and to require tribes to operete
programs in the exact ssme way that the federsl government has opereted them rather than
making them more responsive to tribal needs.

Some of our clients believe thet they would he better off with the old long-standing
regulations 1o the extent that they have not been suporsedod by the 1988 Amendments than
they would be with the Proposed Regulations. Morgover, our clisnts believe that the new
procass for redrefting the regulstions through nogotisted rule-meking maans the passage of
anothet two yaers befero ragulstions ere promulgetad, and further. they balieve that the
process may not rasuft In sufficiantly significant changas to justify the lengthy and costly

4
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process. Therefore, they urge that you rapidly pass the 1994 Amendments 1o the indian
Self-Determination Act which will ptovide the tr.bes with many of the benefits of the law
which Congress ofiginally intended in the ofiginal Act in 1975 and the 1988 Amendments,
far too many of which have been denied to tribes due to erronecus administrative
interpretations.

Il. COMMENTS ON THE INDIAN SELF-DFTERMINATION ACT AMENDMENTS OF 1994

Your efforts to move beyond the onerous and burdensome regulations which are bang
proposed by the two departments are 1o be commended. The tribes and tribal organizations
which my firm represents strongly suppor? the 1994 Amendments inasmuch ss they will
shortcul the proposed regulatory process by one-gnd-ona-half to two years. The 1994
Amendments are extremely valuable to both the tribes and tribal organizations and to the
respactivo Secretaries of HHS end Interior in that they clarify many preexisting sactions of the
Act snd provide fot & uniform contract thet will be enterad into by all tribes, much like the
model self-governance compact that has been daveloped and used for Title NI compacting
under the Act.

A, Genefsl comments.

L Invaluable ara the provisions throughout the Amandments specifying that not
only service picgrams. but instead all programs, activities, functicns and services provided
by the Secretary, are contractible. These provisions make the amendmants consistent with
the intent of the Act which the Secretarie$ have refused to eccept &s shown in their proposed
ragulations.

. The povisions which require the Secretary to cerry the burden of proof by clear
and convincing evidence that 3 contract proposal should be declined ere critical, as is the
requirement that decisions on appeals be made a level higher than the level of the agency
whose decision is being appeeled. These provisions allow for the tribes to be accorded
fundamental fairness in the admimnistrative processas.

L] Your revisions 1o Section 105(a) regarding exempting contrects with tribes from
general Federal Contracting lsws and regulations are critical beceuse they allow tribes 1o have
the flexibility required to operata programs and ramove barrisrs to true self-determination and
enhance the ability of tribas to respond to local situstions and the needs of their members.

L] The revisions 1o Section 105(d| regarding retrocession provide e muck nosded
procass for retrecession or rascission of contracts. The agencies would require a tribe to give
ons yaar notice of ratrocession even if thera were only six months remaining on the contract.
Your smendmsnt makes it clear that o tribe cannot be required to centinue to operate a
program beyond the remaining lite of the contract or for one year., whichever is sooner.

hd Your amendments 1o Section 105h) of the Act regerding administrazive division
of the program are critical in that they creale a sensible process for such division which
maximizes the opportunity of tribes 10 work things cut among themselves but does not allow
one tribe 1o thwart another tribe's right 1o a Seif-Determinstion Act contract. Yot have

spectlically addressed the issue discussad sbove in | Haal n
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in 8 way that is wholly consistent with the law and with the holding therein.

L] One of the most valuable amendments you have made is in Section 105{jl
where you have clearly stated that tribes have tha opportunity to radesign programs,
activities, functions angd services under the contiact. This should eliminato administrative
objactions to tribes attempting to make thesa contract functions most olfective for the tribes
thamselves without 1equiring them to bg modeled in the image of those sem@ programs,
activities, functions and services thot the Secretary might have provided.

. We strongly support the provisions which you have included in the Bill rogarding
Indian preference being governed by tribal faw. The BIA and IHS take opposing viewpoints
on this subject, so the bill provisions are exttemely important to resolve this vispute and
clarity that ttibes have the nght 1o apply their own Indian preference laws.

. Without going into detail. we strongly support and enduise all of the
omendments which you have made to Saction 106 of the Act. These will have the practical
effect of making it possible for the tribes to be assured appropriats funding of their contracts
and to be zble to use the funds for appropfiata purposes. Further, thaso provisions ensure
that Cong.2ss 1S advised of the amounts necessary to fund the tribes pursusnt to the
requiremants of the Act, as well as any deficiency of funds.

& Aeqarding further regulations to implement the Act, our clients support the concept
of limiting the oreas in which regulations may be enacted to those enumerated sreas you have
spocilied in the Bill, due to tho problems tribes have encourntered with the regulations since
1988. \Ve bolieve that thore is a need for procedursl protections to be provided through
reguiations including those relating to the implementation of the Federal Tort Cleims Act.
However, the regulstions should be kept to 8 minimum, as you have pro/ided and as intended
by the 19868 Amendments to the Act, and those regulations must be consistent with both the
letter and intent of the Indian Self-Determination Act. Your provisions regarding the use of
negotiated rule-making should create regulstions that are consisient with the spirit of the Act
end that are workable for tribas and the administration alike.

L] We believe that including Section 10B regerding Contract specifications and
sotting forth the requirod contract is an excallent idea. Tho Solf-Governance model compact
has succesded in providing 8 standsrdized sgréement lor tha tribes involved in tha
implementetion of Title Il of the Indian Self-Determination Act, and the same should be done
for contracts under the remsinder of the Act. The provisiens which you have included in
Section 108 are sufticiently flexible 1o meet the needs of both the Administration and the
tribes, yet set forth the basic ground rules for contrecting. Not only do the contisct
provisions bacome standsardized, but they also bacome the law by including them in the Act.

L Your inclusion 8t Section 10B{1HB) of the canon of interpretation that laws for
the benelit of Indians are to be libarslly construed In their favor is to be epplasudad, This sets
the tone for the entire contract and will remind those required to administer the contract of
this very important and basic principel of Indisn law which must be ebserved in the
impleméntation of the Act and the contract.

L Wa endorse your giving tribal ccurts & significant rola to play in adjudications
under your Bill, and for sllowing those tribes which do not have tribal courts the opportunity

&




ER]

PAFullToxt Provided by ERIC

102

Tsstinony of Barbers €. Kacshrut

Bafors th Housa of Ratressnisitven Corraniited on Notueal Reaourow
Sub-Comnitiné on Hetve Amwrican Allein

Regaeding The indian Sel-Detwrminaton Acl Ammndmenis of 1834
Suly 29. 190

to utilize altarnative tribar adjudicatory bodies. in California {as wel! 85 a number of other
states). the State was given criminal and limited civil junsdiction over tha reservations in the
muid-1950's pursuant to P.L. 83-280. Although thero are more than 10Q separate Indian
Resarvations in California, there are only two tnbal courts et prosent. Where there ara not
tribal courts, tha governing body of the tribe normally acts as ths adjudicatory body for any
disputes, and your recognition of this fact is most banaficiel.

L] My clients support the idea of a three year contrect with an annual funding
agraament to implemant it. Most important is the fact thet in Section 108{2HCHii} you have
includad a paregraph ragarding the imitation of costs. This paragraph is critical to ansure that
trrbes are not required to provide services beyond the funding amounts which they ate
provided through the Contract and that the Secretary will continue to have responsibility to
provide services for which funding has not been provided. The requirements of Subsection
{bH4} are most holpful becauso they make the payment options fof tribas more flaxible and
make the Prompt Payment Act applicable to contract funding emounts.

[ The racords and monitoring provisions found at Subsection (2)(E) are excellent.
They onsure that both the tribas and tho agencies are protected yot prevant the agencies from
conducting excessive monitoring in linu of being able to require excessive rocord-keeping.
Because these aro 50 similar to the provisions of the proposed regufations, we would
anticipate that thesa should be egreeable to the Administration as well,

. Section 108(2HF} camries out tho original intent of the Act to place tribes and
tribal organizations in the sama position as those government agencies thet would otharwise
be carrying out the activities, 50 that no benelits or cost savings ara lost merely by virtue of
the contracting of the activity by the triba. This section as & whole provides important
safeguards tor Wribes 50 that they cen truly stend in the shoes of the government when thoy
are carrying out contracts and raceive the same henefits as to property, equipment. etc.

The provisions for utilizing alternative dispute resolution found in Section
108(2HJI are an excellent idea. This approach has been endorsed through other federal
lagislation. The fact that there ere 8 number of diflarant alternatives allows the maximum
flaxibility to utilize the ona most approptiate for the situation raquiring resolution.

Although wa could “ontinue to analyze and commant on the medel centract in Saction
108 paragraph by paragrop!.. let it suffice to say that we believa that it contains all the
necessery aloments to maka it beneficial and workeble for both tha triba or tribaf organization
and the fedoral sgancies involved. Wa beliova that its use will result in the contracting
process being simplified, and it will eliminate the opportunity for disputes over onerous
conteact terms. Your Bill will also ensure that tnhes and tribel orgenizations. wherever
[ocated, are treatad uniformly.

Il. Spacific Ascommendations for Changss to the BlK.

Wa would make the Inllowing commants and suggests for specific limited revisions of
the Amendments to the Indian Seif-Detarmination Act of 1994

L4 Declination. Fadersl agencias charged with implementing the Act have taken
advantage of seversl provisions of the Self Determination Act -- and the Act’s silence in other
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areas -- to perpetuate foderal control of Indian progiams, with ofton disastrous 1esults for
Indien programs. Inthe 1988 Amendmonts to the Act. Congress narrowed the grounds on
which the Secretary could decline & 638 contiact proposal [section 210{sH2}]. Specifically,
Congress eliminated the collection of considerations originally listed under the hieading
*deficient in performance.” Most importantly, Congress eliminated from tha Secrotary’s
purview the catch-all phrese "other nacessary components of conttact parformance”, an
amorphous loophole that effectively gave the Secretary carto blanche to dictate program
requirements -- and to decline 638 contract pioposals - on an @d hog and erbitrary basis, In
the 1988 Amendments Congrass sought to completely close this lcophole by expressly
tequiting that "sil Federal roquirements for self-determination contracts and grants urder this
Act shall be promulgated os regulations in conformity with section 552 and 5563 of Title 5.7
lsaction 207a)).

Prior to the 1988 Amandmaents the Indian Hoalth Service had promulgated declination
tagulations. 8t 42 C.F.R. § 36,214 et seq. These regulations, which IHS still rolies on todey
in its 638 conlracting decisions, aré based on the original languaga of the Act. These
regulations incorporate the daclination factors that Congress specifically eliminated in the
1988 Amendments, including the overbroad “other nacessary components of contract
performance” considetstion that Congress intended to eliminale through the amendments,
Aarecently as last year |HS invoked thess clauses of its regulations to decline a 638 health
caro conttact proposal and to defend such doclination un appeal.

Since 1988 litigation ovar contract daclinations has revealed another problem with the
statutory declination atandords. The existing section 210({a}| 2} allows the Secretary to decline
& contract Droposat if the service to b provided the beneficiaries "will not be satisfactory.”
Although the outdated IHS regulations discuss daclinations, 1HS hes never promulgeted tho
required definition of \x= term “not satisfactory.” As e result, if IHS does not like & 638
contract propossl, it 1 ahla to conjure up an ag hog and often arbitrary definition of "not
satistactory.” Worse, the HHS Departmental Appeals Board has upheld such decisions, on
tha grounds that "satisfactory™ was not defined by Congress. and that IHS knows what is
best for the Indians.

The practical importanca of this declination loophole to Tribal crgenizations cannot be
overemphasized. A Tribe may be provented from establishing e 638 program, or IHS may
arbitrarily prevent the expansion of rénawal of an existing program. In one recent case. ad
hoc definition of “not satistactory™ was not found in any IHS regulation, policy, or rule. Yet
this gd hog definition was directly rasponsible for shutting down a twsnty-year-old Indian
clinic in Trinity County, California, lasving hundteds of indians without accoss to their chosen
health care. |HS and the HHS Appeals Board permitted this result basad solely on the
"personal experiencas™ and “professional judgments™ of IHS staff, admittedly exefcised
without limitation.?

Regrottably, the administrative appeals procass canncot be deemed an adequate
safaguard against IHS’ arbitrary use of the "not satisfactory” language of the Act. IHS has
been eble to convince administrativa law judges and the HHS Departmental Appesls Board
that Congreas has suthorized |HS parsonnet. based on their admittedly ad hog. subjective, and

' CRIHB and Blue Like v, IHS, Docket No. €-83-013, Decision No. CA273 (June 23, 19531
8
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unregulated “personal experiences™ and “profassional judgments”. to decline thess contracts
as "not satisfactory” for reasons not found in sny regulation, policy. or rule. One ALJ's uttor
deference to IHS' paternalism is summod up by his nistst.«’l analysis of the Self Determination
Act: “The Act does not require the Secretary to enter into contrasts which are not in the best
interests of Indians.™* The HHS Appeals Board rubber stamped this decision.

A fow further amendments to the Act will help prevent recurrences of such arbitrery
fedoral agency decision-making. First, it is necessary to eliminate the Secretary’s ¢arte
blenche discretion to decide what is of is not "satisfactory.” We proposs the following
language. which rotains the Secretaries’ power to decline genuinely problsmatic proposals,
but reduces the Secretary’s discretion to arbitrarly designate anyghing it doesn't like as
unsatisfactory,

We recommend amending Section 102(a)I2} of the Act to read as follows:

{2) 1t s0 authorized by an Indian trive under paragraph (1) of
this subsection, a tribal organization may submit a proposal for
& seolf-detarmination contract, or to amend of renew a solf-
determination contract, to the Secretery for roview, Subject to
the provisions of subsection 4 hareof, the Secretary shall, within
ninety days after receipt of the Proposal, approve the proposal
and awoerd tha contrect unless, within sixty days of raceipt of the
proposel, a-aposificfinding-o-made that the Ba.ratarv AV 0N
the spplicant a specific “writtéa' finding; Céea and
convincing evidenca or controlling legal sutherity, that -

{A) the service to be rendered by the tribal organization to the
Indian beneficiaries of the particular progrem or {function to be
contracted will net-bo-satistactory endanger the hasith, safety,
or woifare of the beneliciaries; o . . .

The purpose for meking thesa changes is to ensure that only proposals that will
endanger the health, safety, or welfare of the beneficiaries are subject to declination under
this subsection. Moreover, the Secretary must show such deteiment by clesr and convincing
svidance, not merely a preondarance of the evidence as parmitted by the HHS Departmental
Appeals Poard. Itis fundamental to the Act that tribes and tribal organizations ba trusted to
make thair own self-determination decisions. end the Secretary must $atisfy a high burden of
proof bafure it can dany the tribal organization this statutery right. The amendment also
ensures that the Secretary not just epprova or decling the proposal within a specified time
pariod, but also award the contract within the ninety day timeframe es provided in your Bill.
This + -l prevent the curcant agency practice of sometimes sitling on approved proposals
without funding them in a timely manner.

*  See note 3, supra, Decison No. CRZ73 a1 12.
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L Time limits in_Act are Mandatory. Following Section 102(ed{2}Ci, @ new
paragraph should be added:

The #sty-day. and ninety-day fimitations poriods of this
subsaction shall niot be.sitered or-extended excapt upen the
voluntary, and express written consent of the tribal organizstion
grior 10 the expiretion of the limitations period.

The importence of this new paragreph is illuminated by et least two recent declination appeals
in which IHS argued that it did not need to decline a proposel within 60 days, as required by
Section 102{al(2), bacause this time limitation was simply a procedural matter that can be
ignored under Bppropriate circumstances. One ALJ has agreed v/ith this position, end enother
ALJ has the matter under consideration. This amandment is needed to clarify that the
prescribed limitations panods 8re mandatory, and can only be changed by voluntary consent
of the tribal organizetion. This will avolJ 8 multiplicity of administrative law rulings making
exceptions to the 60-day and 90-day rules on a case-by-case basis. in contravention of the
intent of the Act.

. Right to engage in discovery. We urge Amending Section 102{bi(3} in the
following manner:

{3} prowide the tribal orgenization with a hearing on the tecord,
with the fight to engege in full discovery relevant to any issue
ralsed In the matter, and the oppoitunity for appeal on the
objections raised, under such rneles and regulations 8s the
Secretary msy promulgate. subject fo lhe tribe’s or teibal
organization’s option to procead directly to federal district court
es provided in section 110{al.

Requiring a tribal erganization to spend a year of more in the administrative appeal
procsss may mean the kiss of desth to the program. Bven if the Tribe ultimately prevails. The
time and money expended. and the lack ot funding in the interim, are hardships meny
organizations cannot survive. By allowing a tribal organization to proceed directly to federal
court and providing the usual remedies of injunction end mandate, tribal organizations with
just complaints are much more likely to obtain timoly redress, Alsc, existing regulations are
ambiguous as to the right of the tribal organization o teke discovery ona decfination appeal.
The Appeals Board has denied such discovery. placing tribal organizations at a serious
disadvantage when lrying to prove agency violations of law and agency policy, and when
trying to rebut evidentiary matters. This amendment levels the pliying feld in both the
administrative forum and in faderal court.

. Burdan of Proof. Amendments should be made to Section 102{al so that it
would raad:

1] In any hearing or appeal provided under subsection (bi{3),
Blish by-elesr

o -the—eentrao
doclined. of In any fedoral court proceeding provided under
section 110, a conttact declination may B ughald only if the

10
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Tewtkmony of Exrhern E. Karvtwner

Bafors the House of Fepressniazivee Conirnittes on Nakure Ressurses
tae On Hachve Amatican Allsks

Ragwrdlng Tha ndian Safi-Detarringtion Act A vy of 1394

July 29, 194

Secretary carrios the burden of proving by clear and ponvincing
avidence that the contract propossl could not, atter the Secratery
Provides the- cequired axsistance te the wribal “ouganization,
ovescome the objactions steted in the Secretary’s’ dectination
notice. Final departmantal decisions in all herings snd appeals
shall be made 2t # level higher than the level of the agancy
whosa decision un. 7 section {b) is being appaalad.

Although the legisfative history of the Act specifies that Congress intended the
Secretaries to “claarly demonstrate” that a proposed contract was properly declined, the HHS
Appeals Beard has determined that this does not constitute a “clear and convincing evidence™
standard of proof. Given the fundamental principles of self-determination gt stake in thesa
appeals, it is necessary to specify the exact burden of proof to be cutried by the Secretary.
and to confirm that Congress demands more of the Secretary then mustering a
"preponderance of the evidence.” The ame..dment also specifies that the Secretary must reiy
solely on those grounds specified in the declination notice, which grounds must be one of
those cited in the statute. This is tha current law. but IHS frequantly argues on appsal new
matter that was not incorporated in the declinetion notice, or never promulgated as a
declination criteria, which new matter is often accepted by the Appeasls Board. Also. it must
be clear that the Secretary bears the hurden of proving that the required technical essistance
could not overcome the objections to the proposed contract.

L] Restriction on regulations. There should be emendments to Section 107(a)
which would read as follows: ’

Sec. 107(a). General. Except as may be spocifically authorized
herein and elsewhere in this Act, the Secretary of the Interior and
the Secretary of Health and Humen Services shali not promulgate
any regulation, nor impose any non-regulatoly roquirement,
relating to self-determination contracts or to the approval, award,
o declination of such contracts. provided however, that the
Secretary may ....

These changes are necessitated because IHS has argued in declinetion appeals that this
section applies only 1o contracts, not to proposed contracts, awerds, of daclinations. This
amendment is nacessary to assure that the Secretary does not ignore the Act's protections
with regard to the latter.

l. CONCLUSIO:!

In closing, | would like to take the opportunily to again express my gratitude 10 you,
Mr. Chairman and members of the Committee, tor inviting me here today to tastify before you
on this subject which is of immensa impartance to my firm's clients. | look forward to having
the opportunity to work further with youl Committee on these Amendments.

111
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The President

tFR Cox. 9202040
Foad #1330 1138 ami
Adlsg cade 11-J6#

Execulive Order 12861 of Seplember 11, 1592

Elimination of One-Half of Executive Drauch Internal
Regulalions

By the authorny vested in =e as President by the Conshiution and the
laws of the United Staies of America, including section 30t of title 2.
Uniled States Cade, and se 2tion 1111 of tile 31, United States Code. and
10 cor 50 percent of the execuiive branch's internal regulitions m acder
o sticamline and Improve customer senice 1o the American people. u
is hereby ordered as follows:

Section 1. Regulatory Redurlions. Eich excculive depariment and agenc)
shall undertake (0 elimloate not less than 50 paicent of its civilian internal
management regulations that ara not required by law within 3 years of
the elfeciivs data of this order. An agency intemal managemeni regulation.
for the purposes of this order. meins an agency diteQlive or regulanon
that perizing to s ocganization. management, or persoancl matters. Reduc-
1ons in agency Internal management regulations shall be concetrated 1n
areas that will resull in the grealest improvement In productivity. streamlin:
ing of operations. and fmprovement ia costomer service.

Sec. 2. Corvernge This oider applics (o all executlve branch deparimen:s
and agencies.

Sec. 3. Implementation. The Director of the Olfice of Management and
Budge: shall issut iastiuciions regarding (ke imptementation of this arder.
including exemptions nrecessary for the delivery of essential services and
compliance with applicable law.

Sec. 4. Independent Agencies. All independent fegulatory commussions and
agsncies are requested ta comply with the provisions of this order

THE WHITE HOUSE,
September 11, 1992

Eduonal oatr For IRy Presedent s meowrds oo 4 gaing Ind Erefutae coder. st 1ce ro
17 of khe Weekly Comptioton of Prevufeatnl Decument
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Alaska Native Heaith Board

P 1345 Rudokaf Crclo. Suite 206 Phaone (907 337-0028
Anchorage. AloskO 99508 FAX: (907) 333-2001

TESTIMONY DF

JDSEPH DEXTER, CHURMAN
ALASKA NATIVE HEALTH BOARD

CONCERNING DEVELOPMENT OF REGULATIONS FOR THE
INDIAN SELF-DETERMINATION AND EDUCATION ASSISTANCE ACT
AS AMENDED

SUBMITTED TO -

SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS
OF THE
COMMITTEE ON NATURAL RESOURCES
UNITED STATES HOUSE OF REPRESENTATIVES

JULY 29, 1934
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1).8. House of Representatives
Committee on Natural Resources
Subcommittea on Native American Affairs
July 29, 1994 hearing:
indian Self-Determination and Education Assistant Act Regulations

Witness Infermation:
Name: Joseph Dexter
Title: Chairman, Board of Directors
Organization: Alaska Native Health Board

Organization address: 1345 Rudakof Circle, Suite 206
Anchorage AK 99508

Crganization telephone: 907-337-0028

Residence: P.0. Box 62082, Golovin, AK 99762

Residence Phone: 907-779-2111
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Chairman Richardson and Members of the Subcommittee:

My name is Joe Dexter, Chairman of the Alaska Native Health Board. | am
from the Chinik Eskimo Community of Golovin, Alaska, and also serve as chair-
man of the Board of Directors of Norton Sound Health Corporation, a consortium
of 20 fribal governments managing an Indian Heaith Service P L. 93-638
contract based in Nome, Alaska.

| appreciate this opportunity to present the observations of the Alaska
Native Health Board with respect to the regutations currently being developed by
the Indian Heallh Service and the Bureau of Indian Affairs for amendments to
the Indian Self-Determination and Education Assisiance Act since 1988.

The Alaska Nalive Health Board and its member regional Alaska Native
health organizations have monitored and participated in the develcpment of
these regulations since the passage of the major amendments by the Congress
in 1988. We are exiremely concerned about their implementation because self-
determination has been the cornerstone of the development of the Alaska Native
health care delivery system. Approximately thirty Alaska tnbes and tribal health
consortia manage over $150 mitlion annually through Indian Health Service Title
I Self-Determination contracts in the stale.

Many of our Board members, staff, and legal representatives have spent
hundreds of hours and well over $200,000 in ANHB resourcas over the past six
years 10 ensure {hat the regulations enacted by these agencies meet the needs
of American Indian and Alaska Native tribal gevernments and tribaf heallh
organizalions and fulfitl the intent of the Congress.

We have maintained personal representation on the Indian Health Ser-
vice's national advisory commitiee on the regulations in both face-lo-face and
teleconference meetings over a five-year period. We have attended all of the

_ national consultation meetings and conferences designed 10 asceriain tibal

concerns and reconcile them with agency concerns, We have provided staff
support to the IHS/BIA/tribal technical working group that developed regulations
in 1985-1991. We have submitted written comments following each release of
draft regulations.

For several years we participated in the Ad Hoc Tribal Commitiee on the
Indian Self-Dalermination Act Regulations and conlributed to an inter-tribal
raview of the regulations and the process. We have submilted testimony to
DHHS officials at the national IHSAribal consultation meetings. in other congres-
sional committees, at the National Congress of American Indians, and at all
other opportunities we have had to advocate for the establishment of these
regulations.
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Testimony of Joseph Dexter, Alaska Native Heallh Board
Indian Seli-Datermination and Education Assistance Act Regulations
July 29, 1994 Page Two

For all Alaska Native tribal representatives who have teen involved, this
has been a long, arducus, and frustrating process. At times the agencies have
been highly considerate of tribal comment and willing to consider approaches
and compromises that will make thesa regulations work. However, for the
maijority of this process the agencies have been disarganized in their internal
considarations, non-communicative in their inter-agency relations, inconsistent
with the positions and commitments made, and resistant to the full degree of
tribal consultation anticipated and expected by Congress and the tribes.

Now that tribal comments have been received in the regional and national
consultation meetings this spring, it is essential that these comments be con-
sidered in the final promulgation of the regulations. We are not optimistic that
the process for this final review will be any more productive from a tribal
perspective than has been the case over the past five years.

In their effort to overcome criticism about Ihe lack of tribal participation in
recent years, it is our understanding the BIA and IHS are proceeding to form a
48 member committee of tribal representatives to review the comments and
participate in the final regulations review. This approach will involve up to SixX
one-week meetings beginning in January 1995.

: We feel that using such a large group is not a reasonable approach to
- resolving the issues at hand. Not withstanding the costs of such meetings.

- maintainin communications and reaching consensus with this size of a group
will be complex if not impossible. It is likely that this approach will only serve to
slow down the final review process. The agency's current timetables do not
anticipate completion of the regulations for another 18-24 months.

It will be particutarly fruitiess if such a major endeavor is undertaken
without a commitment from the Indian Healih Service and the Bureau of Indian
Affairs to make significant changes in the regulations to accommodate tribal
concems. We truly hope that such a commitment will be made and acted upon.

Al this time, we do not expect the agencies to significantly madify their
positions on the critical issues embodied in the regulations. Implementation of
the amendments will mean less control by both agencies aver tribal affairs and
resources. Full implementation also threatens to reduca the overall size of the
agencies. Such changes are inherently resisted by federal agencies.
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Taslimony ©" Joseph Dexter, Alaska Native Health Board
Indian Saif-Letarmination and Education Assistance Act
July 29, 1994 Page Three

In the interim until the new regulations are officially published, agency
contracting officars and project officers are required to work within the framework
of the 1876 regulations and the limited revisions that have been authorized since
then. While many agency officials are properly attempting to assist iribes in self-
determination wilhin the intent of the new amendments and the draft regulations,
their ability to make the full benefits available to tribes is limted.

‘The message that tribes have received from the Depariments of Haalth
and Human Services and Interior is that the agencies do not trust the tribes with
heallh services management and seek to detay the impacts of tribal health
program assumption as lony as possible. This message has caused the Alaska
Native communily o seek participation in the Title |1l Tribal Self-Governance
Demonstration Project with both depariments.

Most of the provisions in the draft Tille | regulations that tribes throughoul
the nation have found unacceptable will likely only be truly resolvad through
legal challenges or, preferably, through passage of additional amendments to
the Act by the Congress which make the intent of Tribal Self-Determination
crystal-clear and limit the regulatory prerogative of the agencies.The Alaska
Native Health Board encourages the Subcommittee on Native American Affairs
lo Intiate legislation which will include such new amendments.

In 1883, we contributed o the efforts by the Senate Commiltee on Indi. .
Affairs 1o propose approximalely 25 new amendments which were outlined in
$.1410. Our Board fully endorses these provisions. We are also reviewing
$.2036 as inlroduced, which establishes by legislation the terms of a mode! P.L.
93-638 contract and limits agency regulatory revisions to such an agreement.
We will submit specific comments on this bill at the conclusion of our review.

The amendmentls will address the priorily concerns of keibal governments
and fribal health providers in such areas as contractibility and divisibitity of
programs, declinations and appeals, contracl “upport costs, and construction
contracting. Unfortunately, Ihe agencies need to be required to remove a variely
of barriers they have ¢reated in the new regulations.

Itis our understanding that the Senate Committee on Indian Affairs is
soon to consider legislation that will consolidale the bast elements of these two
bills. We encourage th. Subcommitlee on Native American Affairs and the
Committee on Natural Resources 1o premulgate similar legislation for
consideration in the House of Representatives.




RAMAHK NAVAJO SCHOOL BOARD, INC.
P.0. Box 10+ Pine HIF, Mer-déxico ¥7357 = (305] 775-3256 ¢ Fax {§05) 7752240

DXECUTIVE QIAICTOR
Bennie Cohoe July 28, 1994

[lonorable Bifl Richardson

11.8. Representative

2349 Rayburn |lonse Office Building
Washington, DC  20315.3103

RY:  July 29 Oversight Hearing on ISDA Regulations/5.2038
Uear Congeessinan Rachurdson:

Relahv. to the hearing to be held on the Indian SI-Determination Act (SDA}
rcgulations by the Native Amcrican Affairs Subcommittes, | wish to submit the
g!g‘ow;ng comments for the record on behall of the Ramah Navajo School Board. Ine.

iSB).

In the six year (aud sHll counting} process to drafl implemenling, regulations
for the 1988 Amendments o the ISDA, RNSB has conttibuted thousands of staff
hours, and considerable Tesources, to atlendance atl nalional regufation drafting
workshops, Tribal-Federsl Coordinaling Workgroup mectines, and national and
regional hearings; we have suggesicd regulatory language, written tribal position
papers, reviewed Joint drafts, presented otal testimony, and subwilied copious
wrillen comments. Despile these ¢fforts, and like cfforis on the part of tribal
represciitatives nabionally for six yeurs, the Tederal agencies have slill failed to
embrace the spiril and intent of the Aet. Despite a change in Administration, career
burcaucrate in the Agencies continue to stymic attempts by tribes and tribal
orysnizations to reverse the Federul domination and caontrol of programa for Indians
l}u'ou.ghl u liberalization of the regulations that is truly reflective of scl(-deternination
poliey.

It is the RNSD position that the (inal product of the sgencics published a3 a
Notice of Praposed Rule Making (NFRM) in the Federal Register on January 20,
1994, is fatally flawed, and will lead Lo 2 worse state of affairs in contracting under
the Act Lhan exists with curreni regulations. While we have agreed to participate in
fulure tribal negotiations with Inlerior and Heslth and Hwman Service to fry and
reverse regulatory provisions in the NFRM hostie lo tribes and sclf-determination
policy, becausc we must, we hold little hope that the rederul azencies will make the
dramatic, even miraculous, lurnaround neceswty to moke the regulations workable.
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Yor that reason we aupport and have pariicipated in the development of
§.2086, Ihe Indian Self-Delermination Contract Refortm Act uf 1894, to dute. The
pericction of this bill and its merging with the provisions of $.1410, which would
further amend the ISDA 1o provide protections and benefity for iribal conlractors
cansistent with the Act, is currently the most viable slternative to achicve the desired
implementation of sclf-determination policy in the face of an cnbrenched and

“recaleiinant bureaucracy, RNSB has a vesled intercat in the success of this Federal

policy as a tool for continued development in this communily where virlually no
services existed prior {o the advent of the Indian sell-determinstion convept in the
carly 1970s,

We understand that you have introduced s companion bill ta $.2038 very
recently in the House. We applaud this news and on behalf of RNSB, | would like lo
personslly express our sppreciation for your continued sHention to  (his
organization’s concerns, the concerns of mibes aud (ribal organizations in New
Mexico, and of those nationtlly as well. We believe you will find consensus for this
legaslstion in New Mexico k3 well as nationally.

It RNSB can be of any assistance to you in furthering the cause of this bill,
please do nol fiesilate 10 call upon e, We fully support your efforts in the House in
this regard.

Sincerely,
KAMAH NAVAJO SCHOOL BOARD, INC. -

Bennie Colioe, Executive Directo

g

BC/RN/me
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III Summary Critique Of Proposed Ragulations
A Contractible Functions

- Perhaps a good place to start out in any critique of the proposed
gelf Cetermination regulations is the guestion of what is and is
not contractible f{sees 3n0.108 of the proposed regulations}!. While
the 1988 amendments and accomj .nying Senate Report clearly
broaden the zcope of BIA and 1HS functions that can be
contracted. the proposed regulations narrow the sccpe of what
will actuslly be contracted. This grand reversal is achieved
through a series of contractibility threshold requirements and a
series of functions that are not contractible because they must .
be carried out by "Officers of the United Statea”. -
e BIA and IHS justification for reserving to themselves broad ’
discretionary authority to administratively narrow the scope of
what can actually be contracted is premised on a series of

separaticn and delagation of powers cases: Buckley v, Valeg, 424
U.&. 1 (1975); Bowsher v Synar, 478 U.S. 713 (1986); Morrison v.
Olgon, 108 $.Ct. 2597 (1988); and Mistretta v, Unjted States, 107

SCt. 647 (1989). Taken together, the BIA IHS interpretation of
these cases and what they wish them to stard for constitutes one
of the most contorted constitutional interpretations I could
imagine. These cases have nothing at all to do with the Self
Determination Act, Indians or contracting with Indians. Instead.
these cases addregs power and delegation authorities between
branches of the Federal government.

B Protection Against Inadeguate Funding

A key outcome objective of the 1288 amendments was to shield
tribes from "inappropriate administrative reduction [of funding}
by Federal agencies" (see Senate Report 100-274, pages 8 and 30).
Section 900.114 of the proposed rules takes several steps back
from the 1288 amendments.

Particularly objectionable is the language to the effect that
when Congress provides additional funding to tribes, the
additional amount is "deemed to include contract support costs"

c Inappropriate Application of Civil Rights Act

in clear violation of the exemption provided in 42 U.S5.C. 2000e

of the Civil Righta Act, the proposed joint draft imposes these

requirements on tribes as "employers" Agencies are not permitted

to 'impose these requirements in the face of a specific exemption.

Indian tribes are not under the Fourteenth Amendment of the U.sS.

Constitution for the purposes of the Civil Rights Act. Insatead,

Congress intended civil rights issuee to be addressed through .
tribal implementation of the Indian Civil Rights Act and

development ¢f tribal court systems in Indian Country.
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STATEMENT OF HENRY FLOOD
ON BEHALF OF
THE SAINT REGIS MOHAWK TRIBE
AND
THE SELF DETERMINATION INSTITUTE

I Intreduckion

Thank you, Mr. Chairman. My name is Heni, ~lnod. I appear hefore
you today on behalf of the Saint Regis Mohawk Triba located at
Hogansburg, WY. I am a Development Specialist with the tribe. I
also appear before you in my capacity as President of The self
Determination Institute, & non-profit corporation created to help
Native Americans addrees legal and regulatory problems in Indian
Country. My expertise is in Native American affairs and Federal
Administrative Law.

Your invitation to present information about the development and
promulgation of the Self Determination Regulations implementing
the 1988 amendments to the Self Determination Act (2% U.8.C. 450
et geq.) is most appreciated. My testimony will contain technical
comments on the proposed Self Determination Regulations issued
for comment on January 20, 1994 f{gee 59 FR 3166-3249) and a
clarion call for this sub-committee use its broad legislative
powers to re-focus Self Determination policy for a stronger
future.

IX Development of the Salf Datermination Regulations

My allotted time for live testimony does not permit a detailed
discussion of the technical problems with the B3 page proposed
regulation. However, our legal counsel § Bobo Dean of Hobba,
Straus, Dean and Wilder has performed an extensive review of the
proposed regulations. The Saint Regis Mohawk Tribe agrees with
vhe technical analysis conducted by our counsel and we
respectfully request that this document be entered into the
printed record as an appendix to this teatimony.

This is a clagsic case of implementation going bad. PFirst, it
should never have taken six years to develop the Self
Determination regulationa. Second, the gap between Congressional
intent contained in the 1988 amendments to the Self Determination
Act and the proposed regulations is enormous. Third, these
regulations cumulavively weaken rather than strengthen the
benefitas that Congress and the tribes are striving to achieve
from the Self Determination law. Finally, the passage of precious
time and the emergence of Indian Federalism along side of a
venerable self determination policy make further Congressional
changes essential.
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D Application Requirements

Sections 909.203 and 205 of the proposed regulations appear to
limit tribes in advance to no more than the Secretarial amaunt
plus contract support costs when tribes contemplate entering into
a self determination contract. It seems to me that these matters
should be negotiated based on mutual information disclosure and a
proposal based on sound cost estimates and a proposed scope of
servicea. Circumatances vary widely fiom tribe to tribe. Some
tribes may be able to operate with lesz than the Becretarial
amount based on efficiency ©f operations or a scope of work that
is different than what is presently supported by the secretarial
amount - Other rtribes may reguire an amount that exceeds the
gecretarial amount plus contract support costs. The regulaticns
as now written seem to foreclose the projected costs question in
advance of a contemplated application.

A related issue is what should be in the proposal. Some proposed
contracts will reguire greater or less detail depending on the
scope of the contract undertaking. It is quite poseible that the
proposal requirements are too extensive and leave too much
discretion to BIA and IHS regarding proposal sufficiency.

E Rebuttable Presumptions In Declination Criteria

Section 200.207 contains a number of presumptions favoring
approval of contracts with tribes. Why make these presumpltions
rebuttable if a tribe can demonstrate through ita proposal that
it meets the criteria to contract? This seems like a handy way
for the right hand to take away what the left hand givith.

F Financial Management\Allowable Costs

The Saint Regis Mohawk Tribe believes that sowething more than
“reason to believe" ig needed hefore BIA or IHS initiate a
apecial review of a tribe’s financial management aystem. Some
type of documentation requirement is needed. Particularly
upgsetting is the decision of the regulation drafters to back
completely away from the previously negotiated excesptions to OMB
Circulars A-21, A-87 and A-122. Gone too is the tribal discretion
to aselect which of the circulars it wish to follow depending on
the type of program being operated.

Given these clrcumatances, OMB approval of the exceptions does
not aeem likely glven ita preference for uniformity and granting
exceptions "gparingly*. A better way to handle costs is to
develop a set of coat principles exclusively for Indian Tribes
and Trikal Organizations.
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G Indirect Costs

Many unfavorable changes have been made to the indirect cost
regulations that are several steps backwards from the 1990
understandings. No longer would the indirect cost agreements he
negotiated with the Inspector General and then subsequently be
accepted by the Secretary. If the proposed rules are adopted as
ig, indirect cost rates would be negotiated with the Secretary.
Indirect cost rates would have to be approved in advance of
funding. Apparcntly, temporary or interim rates are precluded.
Thig is particularly disadvantageous to smaller tribes.

The language on indirect rate shortfall funding now contained in
the proposed regulations (see 900.4061{d) )} is contrary to the

17 '8 Self Determination Act amendments and the will of Congress
as reflected in the legislative history of the Self Determination
amendments.

H Tribal Procurement Systems and Contract Approvals

The Saint Regis Mohawk Tribe believes that Indian Tribes should
have at least the same right as $tates pursuant to the Commcn
Crant Management Rule to use their own procurement system in lieu
of that specified by the BIA or IHS. We believe that IHS and BIA
should accept the certification of a tribe that its procurement
System 13 substantially equal to the standards of the Common
Rule. Alternatively, a tribe might elect to use a procurement
system basged on the well Xnown Model Procurement Code and
Regulations, or the procurement requirements contained in the
Common Rule on Grant Administration.

We also believe that the threshold for agency prior approval for
contracts ($25,000 and higher} is too low. The threshold should
be $100,000 if a tribe demonstrates through certification or
other documentation that it has a sound procurement system.

I Indian Preference Policies

Once again., the right of tribes to give preference to Indian
organizations and Indian-owned Economic Enterprises is not
acknowledged in the proposed regulations. The decision to grant
or waive Indian preference on a particular procurement ghould
rest with tribes rather than the Federal government. This again
points to the need for revised Indilan Preference legislation to
clarify this important tribal issue and iLs relationship to
Federal policy towards Indian tribes.
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J Appeals and Disputes

Meaningful appeals that are beth fair and independent of the
initial decision maker are a matter of fundamental administrative
equity. The proposed rules are deficient here in several
reapects. IHS funding disputes are limited to whether the funding
amount wWas reached correctly using IHS a'location procedures. A
tribe may not request more funds that the Secretary determines to
be available. Funding disputes would be handled by a new Contact
Funding Appeals Board (FAB) appeinted by the IHS Director.
Disputes of this importance should be handled elsewhere in DHHS
by someone who is truly independent. Although Section 102 of the
Self Determination Act requires an "on the record®” hearing, the
proposed rules regarding financial disputes are contrary to the
law. The tribe directs the Subcommittee‘’s attention to pages 29-
33 of our counsel’s Commentary on the Proposed Regulations
Implementing the 1983 Amendments to P.L. 93-638 for additional
analysis of the varioug appeals mechanisms.

I could go on and on but just these ten (10) areas that have been
highlighted are ample evidence that the proposed rules are far
from satisfactory. They violate both the letter and the spirit of
the Self Determination Act. After gix long, frustrating years,
Indian Country deserves better regulations than these.

IV Steps To Corrasct Regulation Deficiencies

How can we promptly get out of this implementation swamp? I don‘t
have any magic formula but here are a few suggestiona to ponder:

A The House and Senate Indian Affairs Committees should
gseriously consider further amending the Self Determination Act Lo
cure the most serious implementation deficiencies by writing
desirabla solutions directly into law. This procesa could be
greatly facilitated by having the committees meet with the

members of the tribal negotiating team that helped prepare the
1990 *yellow book" draft that previously contained much of what
the tribes thought desirable.

B Tribes should send any comments on the proposed Self
Determination rules to the Congressional committees as well so
that they might be considered as legislative solutions are
developed. To facilitate this process, the Saint Regis Mohawk
Tribe recommends that the record of this hearing be held open for
thirty (30) days to receive additional comments or hearing
statements.

Regardless of how the committee might amend the Self
Determination Act, some kind of implementing regulations will be
needed. The classic problem that always arises with any
implementing regulation ig gimply this: People want more and less
at the pame time.




PAFullToxt Provided by ERIC

120

The more radically one veers towards less regulation, the closer
you get to lack of stundards aad specificity. The more one veers
towards chapter and verse regulation, the closer you come to
defeat of both the law and the concept of Self Determination as
broadly understood by Indian Country.

C My one suggestion for the joint drafters of this
proposed regulation is to focus on the needs of the intended
beneficiaries of Self Determination contracting. The needs and
rights of tribal governments are paramount. The agency agenda
should be wviewed as secondary. BIA and IHS should be going as far
ag possible to encourage tribea to take over and succesafully
operate as much of the BIA and IHS functions as possible.

v Refurbishing The Self Determination Concept For Tha Futura

We are accustom to thinking in Concepts and categories. Concepts
and categories are handy tools that bring order, direction and a
measure of certainty to what we do. Philosophers, theologians,
lawyers and peoliticians are especially fond of their cencepts and
categories.

As we approach the silver anniversary of the modern Self
Determination concept let me urge the committee do more than
engage in the technical c¢raft of fixing these unsatisfactory
regulations through legislation. I believe firmly in the legal
doctrines and intended outcemes of Self Determination. But after
nearly 25 years of traveling along this path, there have been
some major detours along with notable accomplishments. Clearly
there are some weeds in the path and some fresh plowing is needed
to refurbish the venerable Self Determination concept and re-
position the relationahip with Congress for the year 2000 and
beyond.

In recent years several court decisions have eroded tribal rights
1 a number of areas. Regulations and regulatory interpretations
have whittled down the applied meaning of Self Determination. I
believe that this is an appbropriate time to re-visit the roots of
what Self Determination really means and initiate a new
Reformation that will bring a new wvitality to the legal doctrines
of Self Determination. The emerging indian Federalism is a good
platform upon which this committee might begin to refurbish Self
Determination,
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Where do we begin and what must be done? While I do not offer
definitive answers, I do offer several suggestions as points of
departure.

First of all, sovereignty and self-governance must always be the
cornerstones of Self Determination peolicy. It has bsen 60 years
since anyone has rendered a comprehensive official interpretation
on the scope of tribal government sovereignty and authority (see
55 Interior Decisions at 14). This decision relates largely to
tribes under the Indian Reorganization Act. Non-IRA tribes were
not included. As Indian Federalism enters more into discussions
between Congress and the tribes, maybe it is time for Congress to
do a thorough revision of the IRA Act. I taink a new sovereignty
and governance charter is needed for Indian Country to replace
the aging IRA Acts.

Since Congress possesses *plenary authority" in Indian affairs,
Congress should work with the tribes to enbhance sovereignty and
self-governance authorities so that protection is afforded
against Executive Agency and Court decisions that diminish tribal
traditions, culture and governance choices.

Congress engaged in a bit of the very concept I am talking about
with the passage of the 1991 Civil Rightse legislation. Since its
landmark passage in 1964, regulatory implementation and court
decisions had taken away some of the vitality of this important
law. Congress refurbished the 1264 Civil Rights law by extending
its coverage to new groups and notably abirogating several court
decisions that had narrowed the scope of civil rights protection
to minorities over time. Congress should engage in this same
process to strengthen tribal sovereignty and self-governance for
all Federally recognized tribes.

Examples that quickly come to mind are court decisions that
narrowed Indian religious freedoms, planning and zoning
authorities or othar governance authorities. Congress has done
this selectively when it abrogated the Duro v Reina case. A more
comprehensive focus is now needed.

By acting soon to re-invigorate tribal sovereignty and governance
through new legislation, it will be easier to restore regulatory
balance and a client-centered perspective to the Self
Determination contractins process. The conceptual models to
accomplish this importar.t task are available.

One notable example for fruitful thought is to examine Charlie
Wilkensens® Indjang, Time and the Law. Written in 1386, it is a
masterful interpretation of Indian legal doctrine and offers
valuable insights as to how both the past and the present can be
used effectively to enhance tribal authority and Self
Determination.
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This would also be a good time to axamine the role of che
Administration for Native Americans and their relaticnship to
tribal sovereignty and Self Determination policy. This gmall
agency with a staff of only 28 has recently been re-authorized
with a2 much broader mandate to help Federally recognized and non-
recognized tribes and tribal organizations. New to their mandate
is environmental protection and mitigation programs, Native
American language programs and a broader mandate to help tribes
strengthen both govereignty and governance,

Maybe it is time to extent partial Self Determination Act
coverage po ANA 80 that Federally recognized tribes can receive
Self Petermination grants and contracts rather than traditional
grants from this agency. ANA is also severely understaffed for
its mission and needs at least gix to eight more people to cope
with the new program authorities it now has.

This concludes my testimeny. I would bhe Pleased to answer your
questicns or supplement the record. Thank you,
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Indian $elf-Determination
Amendments Regulations Comments

Chief, Regulations Branch

QOffice of Planning, Ewvaiuation
and Legislation

Indian Health Service

12300 Twinbrook Parkway. Suite 450
Rockville, MD 20832

Dear Ms. Penmn:

We submit herewith our comments on the proposed regulations
set forth in the Notice of Proposed Rule-Making {"NPRM") published
jointly by the Departments of the Interior and Health & Human
Services on January 20, 1994. We are submitting these comments on
behalf of the following tribes and tribal organizations: the
Alamo Navajo School Board. the Bristol Bay Area Health
Corporation, the Maniilag Association, the Menominee Indian Tribe
of Wisconsin. the Senaca Nation of Indians. the Norton $ound
Health Corporation, the Seminole Tribe of Florida and the Oglala
Sioux Public Safety Commission.

We have represented these tribes and tribal organizations in
the development of the Indian Self-Determination Regulations since
1988. OQur clients are shocked at the degree to which the proposed
regulations published in January 1994 fail to reflect tribal
recommendations and, in some instances, make changes designed to
address federal agency priorities and concerns, rather than
carrying «u the evident purposes of the underlying statutory
provisions -- to end "the prolonged federal domination ¢of Indian
service programs that has served to retard rather than enhance the
prcgress of Indian people and their-communities.®

Qur clients are alsoc deeply disturbed at the failure of the
agencies to continue after 1990 the consultation with tribal
representatives which produced early drafts of the regulations.
The proposed regulationa in their present form are a complete re-
write done behind closed doors by federal bureaucrats. Their
purposes are evident from the substantive changes intreduced in
the final year of the process. f%he attitudes of many of the
federal participanta are reflected in the statement of ane of them
during the consultation process that the purpose of the

e
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regulations is to create a “level playing field" between the
Indian tribes and federal employees.

These regulations were unanimously determined to be
unacceptable by tribal representatives at the May 2-4, 15894
national conference in Albuquerque which demanded that the
agencies agree to re-negotiate. Our clients are pleased at the
cotmmitments which have now been made by the Secretary of the
Interior and the Secretary of Health & Human Services to engage in
a thorough re-negotiation of the regulations throughk the
procedures available under the Federal Advisory Committee Act.
They look forward to active participation in the negotiation of
the final regulations.

AS our comments herewith demonstrate. this process can only
succaed if the federal representatives come %o the precess with a
wholly new approach -- a determination to develop regulations
which strengthen. rather than weaken, tribal authority, place
diserarion in the hands of tribes and tribal organizations
{instead of in the hands of federal bureaucrats) and eliminate
burdensome, impractical and unnecessary restrictions on the
ability of tribes to serve their members.

We have prepared our comments in the format of a section-by-
section review of the NPRM, identifying our concerns with
individual draft regulations (if any) and proposed revisions
intended to address thuse concerns. At certain points where more
lengthy or detailed analysis or information were deemed necoessary.
w& reference legal memoranda included as attachments to these
comrents,

In the course of the comMments, we note that certain issues
require reconsideration through negotiations between tribal
representatives and federal reprefentatives. These issues include
amcng others certain financial management topics, appeal
procedures and construction contracting. In preparing chesae
comments, we found that negotiated mplutions identified in earlier
dirafts adequately address our clients' cencerns.- In such casesz we
have recommended restoration of the previously negotiated
language.

Wa are available te further explain and discuss any of the
comments set forth herein. As explained in detail below. the
proposed rules, while atreamlining self-determination contracting
procedures in gome regpects are, in numeiv-ls instances. more
regtrictive and burdensome than existing cregulationa. The
imposition of naw obstacles to tribal contracting under the Act is
directly contrary to the intent of Congress in enacting the 1588
Amendmants -- the law which the proposed rules must implement. We
urge that the Departments of the Interior and Health & Human

BEST COPY AVAILABLE
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Scrvices work with tribal leaders in a close. creative and
understanding manner to remedy deficiencies in the proposed rules
as identified in these and other tribal comments.

SUBPART A - GQENERAL
Refinitions (909.102)

“Construgtion® -- Representatives from both the Department of
the Interior and Department of Health and Human Sexvices agree
that road maintenance and Housing Improvement Programs (HIP)
should be exempt from the definitien of censtruction, To date.
howevex., no effort has been made correct this oversight.

)

Replace the final sentence of the definiticon of construction
with the following:

Construction does not include: (1) the manufacture,
praduction, furnishing, construction, alteration, repalr,
processing, or assembling of modular buildingd, vessels,
aircraft, ox other kinds of personal property; or (2)
contracts {i) limited to providing architsctural and
stigineering services, planning services, and/or
construction managesent services; and (1i) for the Housing
Inprovement Program, and road maintenancs progran
sdministersd by the BSecrstary of the Interior; and (141)
for the health facility =maintenance and improvement
program administered by the SecretaXy of Nealth and Human
dexrvices.

*Pass-through funds*® (3179) -- The regulation drafters. in
the definition of the term “passa-through funds*® state that the
identification of what constitutes "pass-through funds® under a
contract will be limited .o those funds which the contractor and
the Sacretary agree upon gr -/hich are so designated in the
indirect coat agreement. The September 1990 proposed regulation
astated that *pass-through furds® were those funds which the
contractor and the gognizant federal agency agree upon and are so
designated in the indirect cost agreemen:.

The proposed revision is subject to significant ambiguity.
It may mean that, if the indirect cost agreement does nor
expressly identify which funds are *pass-thxough funds', the
Secretary ratains the right, under the proposed regulations, to
negotiate this issue with the contractor. While this is contrary
to the present policy which clearly requires that the contractor
and the cognizant federal agency negotiate the indirect cost rate
and have that rate honared by the DOT or DHHS, it probably would

87-932 0 - 95 ~ 5
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not create too much of & problem since indirect cost agreements do
generally identify *pass through* funds excluded from the
calculation of the rate. However, the more likely interpretation
and intert is that the Secretary {i.e.. IHS or BIA} may establish
additional categories of pass-through funds subsequent to and
inconaistent with the rate negotiations {as IHS has attempted in
the past).

As noted in our discussion of indirect costs below, the
ragulation draiters have omitted language included in the
September, 1950 version which required the Secretaries to honor
the indirect cost rate, and the direct base, negotiated between
tha tribal organization and its cognizant federal agency. These
changes would permit the agencies to sacond guess the cognizant
Agency as to whethor so called "pass-through funds® are included
in the direct cost hage.

At regional and the national conferences held to reviow the
NPRM with tribal representatives, officials of both agencies
gtated that it was their intent to honor indirect cost rate
agreements negotiated between tribal contractors and the cognizant
federal agancy. The language of the Septembar 1590 draft should
be restored in order to implement this federal commitment.

]
Replace the dafinition of "pass-thcrough funds® as follews:

"Pasz-through funds" means those funde ip a contract
that do not receive the ssme degrss of administrative
sffort am do other direat activities performsd by a )
contradgtor, These funds may includs, but are not limited
to, aubcontracts, capitalixsad weguipment, and capital
improvesents. They ahall be limited to those funds which
the oontractor and the cognizant federal afancy agrss to
charactsrize ax pazs through aod ars so designated in the
indirect cost agressemsnt.

Program (3175) ~- Theie is neo justification, nor authority
undor P.L. 93-638 az amended, for limiting *program* te the
“operation of services* as a means of restricting tribal rights
under the Act. See further discussion unde: § 900, 106.

]
Replace the definition of *program® as follows:

"Program™ meaans any service, program, function or
activity of the DePartment of the Interier or the
DeParteant of Nealth and Human gervices and ghall includs
admipistrative functions including program planning «nd
statiztical amalysziz, technioal assistance, administrative
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- support, financial managszent {including third party health
hena®its bllling, clinical support, tralning, contract

E health searvices admipnistration and otber administrative
functions of the Uspartmants wbich support the dalivery of
sarvices to Indians, including those adsinistrative
activities relatad to, but not paxt of, the service
delivery program, which are otherwise contractible,
without regard to the orxganizational lavel within the
Dapartment where such functions are carxried out.

Trust regpopgibiljty =-- The IHS currently defines the phrase
*trust responsibility* to mean *the responsibility assumed by the
government by virtue of treatiy, statutes and other means legally
associated with the role of trustee to reeognize, protect and
preserve tribal sovereignty and to protect, manage. develop and
approve authorized transfers of interests in trust resources held
by Indian tribes and Indlan individuals to a standard of the
highest degree of fiduciary responsibilicy.®* 42 CFR 36.204(1).

Current regulaticns of the BIA read as follows: “Trust
responsibility means for the purposes of this part only, to
protezt, manage, develop and approve authorized transfers of
interests in trust resources held by Indian tribes and Indian
individuals to a standard of the highest degree of fiduciary
responeiblility.* 25 CFR 271.3{t).

The phrase "trust responsibilities® is referenced in the
proposad regulations and there is no justification for this term -
to be omitted from the definition section of the regulations. Ve
recommend that the definition found in current IHS xegulations be
included in the revised regulations.

Secretarial Poljcy (900.103(b}{3)) (3180) -- This provision

states that the regulations are designed to facilitate and

encourade “"Indian tribes to participate in the planning, conduct

. and administration of those Pederal programs serving Indian .

B people” and provide that Indian tribes will be afforded '
*flexibility*. Instead, the regulations should state, as the

I September 1990 draft regulations provided, that the regulations
"shall be interpreted so as to afford Indian tribes ... the
flexibility, information and discretion necessary to desigm

: contractible programs and services to better meet the needs of

e their comminities.* W%e should note here that. in general. the

: statement of Secretarial pelicy is consistent with the goals and

purposes of the legislation. However, we find a number of

specific provigsions of the regulatio.s which appear inconsistent

with the policy statement, as well as with the legislation.

Q
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Recommended Reviefog; 900.103(bY{3}:

The xules containsd berein shall be intsrprested to
facilitats and sndourags Indian tribss to participats in
ths pPlanning, conduct, and adainistration o©of thoss Fsderal
programs ssarving Indian psoPls. Thess regulations shall
afford fndian tribes and tribal organizations the
flexibllity, {information, and discretion necessarcy to
deslgn contractible programs to msst the npesds of their
conmunities consistsnt with their diverss demagraphic,
geoyraphic, sconomic, cultural, socisl, resligious and
institutional needs.

We also recommend deletion of the concluding sentence of
103(bl{3).

Coptractibility (900.106} {(3180) -- The 1988 amendmenta to
the Act broadened the scope of what was contractible under the Act
by providing that an Indian tribe or tribal erganization could
contract with either DOI or PHHS to administer a preogram for the
benefit of Indians because of their status as Indians wyithout

arg
The proposed regulaticns seek to limit the effect of the 1988
amendments by defining narrowly the phrase "program for the
benefit of Indians because of their status as Indians.' We
consider § 900.106 to be in conflict with § 103(b) (8} of the Act
which states that *the Secretary ia committed to ... extending the
applicability of this palicy [of Indian self-determination] to all
operaticnal components within the Department.”

Section 900.106 gats forth a three-part test to determine if
a program or service is for the benefit of Indians. The three
criteria are:

a. Primary or Significant Beneficiaries Requirements

1. Doas the authorizing statute or legislative
history specifically identify Indians as the ‘primary or
significant beneficiaries of the program®;

2. Doas the appropriation apecifically target
Indians as the ‘primary or significant beneficiaries of
the program,® as evidenced in blll language, comnittee
reports, etc.;

3. Do regulations identify 1Indians as the

‘rrimary or asignificant recipients of tle services" or
raflect a departmental intent to benefit Indians?

BEST COPY AVAILABLE
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This "threshold test* narrows, rather than expands, the scope
of contractible programs and gervices under the Act by requiring
that jndian= be the *primary® beneficiaries of the program rather
than simply an identifiable recipient of a federal program.

b. pporopriations Requirement -- The proposed regulations
also provide that in order for a program to be subject to
contracting under vhe Act. iv must be one for which Congress has
appropriated funds. while the funding of & contract is certainly
subject to available appropriations, requiring an appropriation
prior to approval of a contract is vholly unnecessary,
inconsistent with present practice and incongistent with section
102 of P.L. 93-638 which directs the Secretary to contract
programs without any restriction as to whether funds have been
appropriated therefor. 25 U.S.C. § 450f{a). This position ig
also inconsistent with the legislative history to the 1988
amendments {P.L. 100-472} which atated: <“Furthermore, the fact
that the Secretary has decided to allocate funda to a local agengy
in a particular manner should net bar the tribe from contracting
for functions, such as criminal investigation, for which funds
have not been allocated to that particular agency." $. Rep. No.
100-274, 25 {1987}). Tribes should be able to ra-design programs
to meet tribal priorities.

This matter should not be handled under "contractibility. *
The availability of funding for any self-detexmination contract
is, of course. subject to the appropriations made by the Congress
annually. See 25 U.S5.C. § 4503-1(b}.

c. FPunctiops v, Services -- The proposed regulations
dramatically narrow the field of contracting under the Act by
defining the term "program" az "the cperation of gervices for
tribal members and other eligible bepeficiaries®. Proposed
5§ 900.106(c) notes that socme contractible gservices may bas
performed at higher organizational levels within the DHHS and DOI,
but states that this "does pot psrmit the transfer ... of
inherently Federal responsibilities involving the exercise of
significant amuthority under the Constitution. and functions
integral to the exercise of discretion, judgment or oversight
vested in the Secretary by law or by virtua of the Secretary's
trust responsibilities.*

The propoged limitation on the contractiblility of supervisaory
tasks Is contrary to the intent of Congress and section 102 of the
Act which authorizes the Secretary to enter into contracts with
tribal organizations *to plan, conduct and administer programs.’
The Senate Indian Committee emphasized the breadth of tha 1988
amendments to the Act:
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"Tribes have the right to contract for B'A Agency
functions, IHS Service Unit functiona, and BIA ard
IHS Area Office functions, including program
planning and statistical analysis, technical
assistance, administrative support, financial
management including third party health benefits
billing, clinical support, training. contract
health gervices administration, and other program
and administrative functions. The tribes also have
the right under the Indian Self-Determination Act
to work with the Secretary to redesign BIA and IHS
Area Office, Pield Office, Agency and Service Unit
functions to better meet the nceds of the tribes
served directly by such offices.

- L] -
"The Committee has also included language to direct
the Secretary to enter into contracta with tribal
organizations to plan, conduct and administer any
or all of the functions, authorities and
responsibilities of the Secretary of Kealth 2nd
Human Services under the Act of August 5, 1954 (68
stat. 674}, as amended. The intent of the
Comnittee ig that administrative functiops of the
Indian Kealth Service are contractible under the
Indian Self-Deatermination Act.* Emphaais added.

5. Rep. 100-274, 23-24 (1387).

We find nothing in the legislative history of P.L. 93-838
that indicatea that what Congress intended by *Program® was
limited to the “operaction of services.® Indeed, the statute
itself and the legislative history consistently use the phrase
“pregrama or serxvices,* or “program or function® which implies
that the content of “programs® is broader than just *services.-

25 U.S.C. 8§ 450f. If "functiona® were not ini :nded to be
contractible under the Act, why do the proposed regulations go to
the trouble of preparing a non-exhaustive list of Pederal
“responsibilities and functions® which cannot be contracted? see
§ 900.106(d}. The legislative history notes that trust functions
ara to be contractible under tne Act: “The intent of the law is
te enable tribes to improve the protection of trust resources by
operating the technical functions relating to the trust
responsibility while preserving the Federal Government's
obligations as trustee for Indian lands and rescurces.® §. Rep.
No. 100-274, 25 (1987).

As proposed, §.900.106(d) sets forth a pon-exhaugtiva 1ist of
11 Federal responsibilities and functions which are not
contrattible under the Act. {0.q9., deciding Fedmral administrative
nppeals) . togather with a S-part test to determine which Federal
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responsibilities and functions are non-contractible (e.g¢., C
required by law to be carried ocut by Federal officials), follewed

with an 8-part test to determine whether an applicant tribe

benefits from a program proposed for contracting {e.g., whether

the pProgram is within the tribe‘'s geographic base), and topped off

by & 7-part test wherein any positive finding would result in the

Secretary declining the coatract propesal {e.g., pregram would

require an environmental impact statement before contracting).

- Thess complex and wholly unnecessary hurdles clearly -
repPresent one more attewpt by the authors of this language to L
thwart federal Indian policy established by Congress and the ..
president {(and, indeed. by tha Secretaries, themselves). "Mutiny® -
would net be too strong A word to describe it. By expanding thoze
*functions” which cannot be contracted, agency officials will be
enabled to effactively decline & contract proposal which seeks to
contract an agancy °function® even though Congress contemplated
the contracting of such fupction, by simply declaring it non-

N contractible and so exetpt from the declination appeal procedure.

- paragraph {d) which sets out the non-exhaustive list of 11 \
o functions which are pot contractible under the Act, begins by L=l
stating:

- *Contracting for the operation of services to tribal
members and other eligible beneficiariss, however, does
not permit the transfer to the tribs or tribal
- organization of Foderal i

: involving the =xercise of gignificant guthority upder
the Constitution, and fynctions integral to Lhe exercise
of diseretion, judgment or ovarsight wvested in the
Secretary by law or by virtue of tha Secretary's trust
responsibilitias.®” Emphasis added.

L WL

ATy

R This provision is so0 b »*dly wordaed that, if it were to be ‘ i
. literally read, very few co ..ucts could be awarded under the Act. . )
o See Legal Hemorandum attached as Exhibit A. K

We recommend deletion of language at 900.105 {a) {1} {v) which
. begins *A program or portion of & program® ... through ..
900.106{a} {1} (v} (A}, (a){1l}{v){B) and {a}{l}lviC. ~

| We recommend delation of 5§900.106{al (2} in its entirety.
Note, also, our propossd change in definition of "program*® as

) we have recommended at 900.102. In addition, we recommend that
' S00.106{c} be revised to read:

) — . " . N o
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{c} The Act Adirocts the Secretary tc contrsct for
“programs or portlons thereof.*™ The ters “program®™ iz
defined in E§500.102, Programy subject to aqontracting
under these regulatione xay he performed at any
orgenizaticnal level within the DEHHS and DOI, including.,
but not limited to, detarmining the eligibility of
appliceots #£ox, and tha amcunt and extsat of, assistance,
benefits, or servicea in accordance with the teras of the
contract end applicabla regulations of the appropriate
Becretary: Providsd, that che Secretary shall not make any
contract which would impalr tbe ability to discharge trust
responsibilities to any Indisn tribe or individuals or
obligation under the Constitution to ensure the laws are
faithfully aexecuted.

We recommmend deletion of paragraphs 106{d}, 1lU6{e), 126{f),
106({g) and 106(h}; proposed 106(e) should be replaced with the
following language:

(a} The #&ecrstary iz not wmuthorired to enter into any
contract under this Part if such a contract;

(1) is entered into on bokalf ¢f an Indian tribe
that. bas not approved the letting of the contract by
tribal reasoclutiony

(2) authorizas or requires the taermination of
any trust responsibility of thoe United Btatews with respact
to the Indian peopls; or

(3} iz probhibited by law.

Divisibility (900.107) (3182) -- The clear wording of the Act
does not impose upon the Secretary the requirement to apply the
thrae-part declination critaria {program or function to be
contracted will not be satisfactory. protection of trust rescurces
are not assured, project or function to be contracted cannot be
properly completed or maintained) against the non-contracted
pPortion of the contract. Nonetheless, the proposed § 900.107 on
"progrza division® takes the position that the Secretary must
apply the declination criteria to the non-contracted portion of
the program. If a contract proposal would result in
unsatisfactory gervices to the remaining Indian beneficiaries, the
contract proposal must be declined, even whern it camnot be
declinad on any criteria applicable to the applicant's proposea
plan of operation.

We note that the BIA, until the publication of the NPRM. took
the position that, unlike the IHS and the non-BIA bureaus of the
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Intericr Department, it would not apply the declinatien criteria
to the non-contracted porticn of a program.

Upon receipt of a centract propoesal requiring the Secretary
to divide a program serving more than one tribe, the Secretary
must, within 19 days. send copies of the proposal to all affected
tribtes and provide them an opportunity to comment on the contract
proposal. fThis provision is appropriate in view of the fact that
other tribes served by the program may be adversely affected by
the proposed contract, buf the regulations are dangerously wvague
as to what constitutes an *affected tribe®. The regulations
should provide that copies of the proposal will be sent within ten
days to all tribes for whose programs, projects or activities
funding may be reduced as a result of the approval of the proposal
or if the proposed contract would impair the Secretary's ability
to discharge a trust responsibility to such tribe or its members.,

While we disagree with the approach of applying declination
criteria to nen-contracted portions of a program, we recognize the
difficulty of the problem. We agree with the emphasis placed in
§ 900.107 on a negotiated resolution of divisibility issues among
affected tribea. Of course, in matters so directly &ffecting
tribal welfarae, a consensus solution may not be possible.

However, the Act pimply does not authorize a declination en the
ground that services to Indians pot served under the contract will
not be satisfactory. A declination in such casea should be based
on the third declination criterion. The Secretary's trust
responsibility to all tribes precludes his diverting financial
assistance from & non-contracting tribe or tribes so as to reduca
the level of funding available for services to it and he is )
expressly not required te do zo under the provisions of the Act.
25 U.S5.C. §§ 450j{g), 450j-1{b). Consegquently, a contract may not
be "properly completed or maintained" if it adversely affects the
Secretary's ability to support service levels for other tribes or
which impairs *he Secretary's ability to discharge a truat
responsibility to another tribe or its members.

We think that the regulations should affirmatively state, as
the present Interior regulations do, that a proposal should be
declined when the Secretary determines that the requested funding
cannct be provided "without significantly reducing services under
the non-contracted pregrams or parte of programs.® 25 C.F.R.

§ 271.23{(d){2)(i). This would be a declination under the third
declination criterion because the Secretary is not required to
enter into a self-determination contract which adversely impacts a
non-contyacting txibe. Consequently, such a contract cannot be
properly completed or mzintained. This approach would be
consistent with § 900.103(b) (7) of the proposed requlations which
states that "the Secretary will insure that non-contracted
programs are not adversely affected.® Congress has demonstrated
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and reinforced its intent to maintain services to non-contracting
tribes in section 306 of Title III of the Indian Self-
Determination Act previding for self-governance compacts.

While the policy of the Act is to encourage tribal self-
government, it is clearly not the purposc of the Act. or the
policy of the United States. to encourage the self-government of
one federally-recognized tribe to the detriment of the legal
rights and welfare of another federally-recognized tribe.
Nevertheless, declination should be firmly based on statutory
authority and. in addition. the proposed regulation gives
inadesquate guidance te agency officials as to the circumstances
when a proposal shculd be declined because of such adverse impact.
When such a declination occurs. the agency's judgment shouid be
subject to chailenge in a declination appeal.

We recommend §900.107({b} (1) be revised as follows:

(b} In order to facllitate contracting of programs
serving wmore than one triba, the Sescretary shall:

{1} Within 20 days of recsiving a proposal from

a tribe or tribal organization ko contract for its
Proposvd share of a program sexving other tribes: (1)
provide the tribe submitting the proposal with a notice
indicating the amount of funding the BSscretaxy has
determined pursuant to $900.114 to be awvailable in
connection with that program pursuant to 106{al(i}; and
(i1) gend coples of the proposal to all affected tiribes
other than those submitting ths contract proposal.

. §900.107(b) {3} should he revised teo include affected agencies
in consultations regarding program division by adding the words
*and tribe-agency® between "inter-tribal® and "consultation.™

on
¥We recommend that § 900.107(d) should be revisged as follows:

{4} For purposes of datermining whether or not to
deacline the proposal under §900.207, the Secretary, aftaer
thorough consideration of options available to the
Ssacretary for redesigno of the program, which is proposad
for division in order to achieve ths goals merrvring the
interests of both the contracting and non-contracting
tribe, shall consider whethor the proposed contrackt can be
properly completed and malntainsd with the available
funding.
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amount of Funding (900.108) (3183} -- This section is i
intended to implement § 106 of the Act which pertains to contract .
funding. Congdress considered inadequate funding of self-
determination contracts to be perhaps the *single most serious
problem with implementation of the Indian self-determination
policy.* The intent of the 1988 amendments was *to protect and
stabilize tribal programs by protecting and stabilizing the funds
for those programs from inappropriate administrative reduction by
Federal agencies." Senate Report No. 100-274 at 8 and 30. -

Section $00.108. like section 1086 of the Act, divides fundiny
inte twit separate allocations. Tribal contractors shall receive
the "Secretarial amount®, which is the direct program amount which
the Secretary would have had to operate the program “based on the .
processes actually utilized by the Secretary to allocate resources -
among program activities.® Often contractors do not know what
procesges are Actually used by the Secretary to allocate .
rescurces, Conflicts over funding and divisibility could bae .
limited and tribal financial planning couwld be enhanced if such -
information were provided regularly to tribes.

Added to the direct program amount is an amount for contract

support costs *in accordance with the allocation processes

actually utilized by the Secratary." Contract support costs in

section 105{a) of the Act are defined as “reasonable costs for

activities which must be carried on by the contractor to ensure

compliance with the terms cf the contract and prudent management, e
- but which (A} normally are not carried on by the respective -
= Secretary in his direct operation of the program cr (B} are

provided by the Secretary in support of the contracted program

from resources other than those wnder contract." 25 U.5.C.

§ 4503-1(a)(2).

Qur principal objection to § 900.108 is the reference to
- *processes actwally utilized by the Secretary* which appears to
- control the amount to which & tribal centractor is entitled,
rather than the statutory definition. If the *processea" of the
Secretary do not produce the amount to which the tribe is entitled
under section 102 of the statute., then on appeal the tribal
. contractor should be entitled to challenge such *“processes®.

In previous versions of the proposed regulations. “contract
support costs* were defined as being either recurring er mon-
recurring to the contractor and may be recovered as direct costs
or a combination of direct and indirect costs in accordance with
the Financial Management subpart of the regulations. This -
language has been removed in the latest version without .
explanation. It should be restored since activities funded from R
*contract support® as defined in the statute may be included in a

140
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tribe's negotiated indirect ceat pool or in its direcr cost base.
See ISDM Ho. 92-2 for present IHS policy on this matter.

Recomgended Revisiop: i
We recommend the following revisions to 900.108({(a}){l}:

(1) Tha Becratarial aswocunt shall consist of tha
amount that the £Secretary would have provided for =he
Secretary's operation of the progremis) to be conbracced.
This amount shall be detarmined bazed on the amount
previously provided by the Becrstary for oDeration of ths
program, adjustsd to reflect actual approprilations for the
current Year. In the cases of programs initially funded by
Congress, allocatlons for agontracts shall conform to
congressional directivez and be otherwize aguitablas.

Svecific Tvpes of Costa (900.108({b} -- Eighteen examples of
contract Support costs are listed in the proposed regulations. We
are concerned about several of these examples.

a. Legal) Fees -- Legal fees for appeals and litigation are
only payable under the Equal Access to Justice Act (BAJA}. The
ability of tribes to challenge tentative and appealahle decisions
of lower and middle level federal decision-makers through the
dispute and appeal procedurses provided in the Act using contract
funds is egsential for the accomplishment of the fundamental
purposes of the Act. Legal fees for advice on the exercise of
appea) rights under the regulations up through a final
Departmental decision should be an allowable cost payable from
contagt support funds in accordance with the intent of Congress.
Sea Senate Report 100-274 at page 35.

Exclusion of auch costs would deny legal agsistance to tribes
which is essentizl to the assertion of tribal rights at the
Departmental raview level. The strict standards applicable %o the
recovery of costs under EAJA should not limit legal advicae to
tribea in zeeking Departmental review of BIA and IHS decisions.

In the negotiation of self-governance cofPacts under Title IIT the
agencies have agreed with this positien. #e find no basis in the
legislation for the agencies to make it eanier for a compacting
tribe under Title III to pursue an administrative appeal in the
event of an administrative denial of tribal rights than it is for
A tribal contractor to do so under Title E.

§ 900.108{b} (10} =hould be revised to read:

{10) Legal =services, including reasonable eXpenzes to
retain legal counsel for activities related to the
operation of programs and administrative mattere,
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including policy and contract review, semployss functions,
and administrative appeals of decisions of contracting
officers pursuant to F§900.902 and 900.803, but not
attorney fees for litigation in fedsral court which shall
be payabls under the XEqual Acoess to Justice Act (EAJA) in
accordance with E500.,804(b) of this Subpart,

b. Pacility and Capital Ecuioment Costs -- The September 30,
1330 Joint Draft, which reflected substantial negotiations between
the agencies and tribal representatives. included "amortization or
depreciation of contractcr owned property® and "replacement and
cost recovery® of capital sgquipment as allowable contract support
costs. These were cost items the importance of which were
strecsed by tribal representatives and financial advisors. We
urge that they be restored as otherwise tribes may not in many
instances be fully reimbursed for tribal property provided for the
use of federally-funded programs.

c. pgency Savings -- The proposed regulations permit, but do
not require, the Contracting Officer to identify agency savings
resulting from contracting and provide them to tribal contractors
provided satisfactory levels of services to other programs are
maintained and trust and other federal obligations are fulfilled.
This section should be revised to reguire the sgency to transfer
savings to tribal centractors when the specified conditions are
met and that they will remain available until expended. We note
that § 103{b)(7) contemplates that Secretarial function will
change in scope and extent as a result of Indian self-
determination and that savings may result but reserves the right
to provide additional services as well as to provide guch zavings
to tribes. Is this consistent with Congressional intent?

§500.108{e} should be revised to read:

{w) AS programs are contracted and as savings become
available, the Seoretary will identify such aavings and
shall provide tilem to tribal contractoera to the extent to
which:

{balance of section unchanged)

d. congressional *Farparks® -- In clear viglation of the
het, the proposed regulations at 500.10B{g) {p. 3184) atate that
when Congrese provides additional funding szpecifically for an
Indian tribe or tribal organization, *the smount provided shall be
deemed te include contract support costs., unless otherwise
provided by Congress.® This language reflects a policy illegally
implemented by the Indian Health Service in 1992 with respect to
program increases appropriated by Congresa. It is crystal clear




PAFullToxt Provided by ERIC

H$_. Berty J. Penn
July 29, 1994
Page if

that the distribution of congressional increases to tiibally-
operated and ‘63B'-operated activities of IHS on the same basis
{i.e., without an adiustment to provide “contract support® to
"638° contractors} violates the plain language of section 106 of
the Act. We have called this violation to the attention of the
Indian Health Service, which has ignored the matter. Funds
specifically earmarked for tribes may be administered either
@irectly by the agency or under contract by the tribe. If
contracted, section 106 of the Act requires the additien of
contract suppoOrt costs in order to prevent a financial penalty for
contracting rhe services. To the extent that congressional
appropriation language bars such an adjustment. Congress would be
acting inconsistently with the plain language of section 106.
Under established principles of statutoryY construction, every
effort should be made to avoid that result. Certainly, it should
not be mandated by regulation.

I
§3500.108(g) should be revised to read

{a) The Secrestary shall provide contract support
funds in support of programs fundsd by Congress
specifically for & tribs or tribal organization in the
Eame manneX ax prorided in $900,108({m)(2) unless otherwizs
providsd by law,

I Contractibilitv Inpassa (500.109) (3184) --
This section is misleading in irplying that in a funding dispute a
tribe has full appeal rights under the proposed regulations,
including & due-process hearing. In the case of IHS, the proposed
regulations in Subpart H do not accord such righta. See
discussion helow under Subpart H.

Limitatjon of Funds {$00.110) (3184) -- The proposed
regulations change the *limitation of costs® language now ingluded
in all cost-reimbursement contracts under P.L. 93-638. sea. for
example, 48 C.F.R. Ch. 3, Appendix A, § PHS 352.280-4A, Clause No.
3. The changes remove specific provisions making clear that the
amount of the contract is based on an catimated cost and expressly
providing for notice by the contractor to the contracting officer
"if the contractor has reason to believe that the total cogt to
the Government. for the performance of this contract, will be
substantially greater .,. than the estimated cost thersof®.
together with a ravised cost estimate. The new clause retains
language under which the Secretary is not required tc increase the
amount of the contract in such circumstances and the contractor is
not required to continue performance or gtherwise incur costs
beyond the amount of the contract. However, the changes seem to
move the award instrument in the direction of a *fixed price*




Hs. Batty J. Penn
July 29, 1994
Page 17

contract. Language referring to "estimated cost” and notice of a
funding deficiency should be restorad.

Recomgended Revisioa:
§ 900.110(c) should be revised to read:

900.110(c} -- The contractor shall not bs obligated
to contimua performance beyond the amount of funds
awarded, and if at any time tha Contractor has rseazon to
beiieve that ths totel amount for performances of this
contract or a specific activity of this contract will be
greatsr than the amount awarded, the Contractor shall
notlfy tha appropriate Bscratary. If the amount awarded
is not increassd, the Contractor may csase performance.
In such event all duties and responeibilities previously
assumed by the Contractor chall becoms the dutiesx and
responeibilities of the FRacystaly.

Increases to Centxacts (900.114) (3185) -- The proj n8ed
regulations have revised this section to read that, when
additional funds become available, the Secretary shall provide
asuch funds to contracted programs on the same basiz am such funds
are provided to programs operated directly by the Secretary.
Eaylier drafts had also required he Secretary te notify Indian
tribes and tribal organizations within 60 days of the availability
of additienal funda. Wwithout explanation this language has been
removed and it should be restored to assure the tribes are fully
informed &z to the availability of such funds.

Indian Preference and Egual Coportunity {900.115} (3185) --
tinder the proposed regulations, Contractors must. to the greatest
axtent feasible, give preference to Indians regardless of tribal
affiliation in training and employment, A contractor, however, is
subject to any *supplemental Indian preference requirements
established by the tribe receiving services under the contract.”

In the proposed ragulationa the Departments solicit public
comment on whether the regulation should prohibit tribal
supplemental requiresents which give prefarence to Indians on the
basis of membarship in, or affiliation with, a particular tribe.

We have reviewed the DOI legal opinions referenced in the
supplemental information. We think thet the law cleaxly permits a
three-tier preference policy under which qualified tribal members
recaive firat preferance, qualified Indians and Alaska Natives &
second preference, and the position is then opened to other
qualified persons. The regulations should make clear that there
must ba coppliance with tribal law requiring such an approach, We
have attached a legal memorandum. dated April 15. 1994, on this
issue &8 Exhibit B. The regulations ghould clarify that a tribal
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Preference may be given (if reguired by tribal law or at the
option of the tribal contractsr! so long as an opening is not
filled by a non-Indian until all Indians {including Alaska
Natives) are given preference,

We recommend revising 900.115¢(a} as follows:

Contractors, subcontractors, grantees, wsnd
subgrantess shall, to the greatest goxtent fasaible, give
Preference in training and saploymsnt to Iopdians in guch
mAnner and to such extenot as mLy be protvided by tribal lsw
and; in the absencs of tribal law, gbmll give preferance
to Indimns without regard to tribal affiliation subject to
subparagraph (4} balow.

(900.116) ~- This gection

ry to both Title VII of the civil Rights
the Indian Self-Determination Act, and
VII prohibits an *employer® fram discriminating against an
employee "because of such individual's race, color, religion, sex
or national origin." 42 gp.g.c. § 2000 e-2{a). The term
"erployer® is defined to exclude *an Indian tribe.* 42 p.5.C. §
2000 a(b}. Thus, tribes are exerpl from Title VII. gSee

. 623 F.2d &79, 672 (10th Cir. 13980}. Tribal

organizations ynder the St "-Determination Act are also considered
‘tribes® exempt from Tit! (I1.
Corp.. Ho. A92-439 Civil (D. Alaska 1993},

We understand that the agencies claim that the proposed
regulation ia authorized by Executive Order 11246, despite the
tribal axemptiin from Title VII.! We digsagree, since Executive
Order 11246 . qnnot make unlawful activity which is lawful under
Titla VII. gSee t Svstem,
564 F.2d 174, 185 (5th cir. 1971 ;

. 563 F.2d 216, 227 {(Sth Cir. 1977}, rey+d on gther
grounds. 443 U.s. 193;:

! The proposed rule goas beyond Executive Order il246 in that it prohibits
discrimination based on 4g% or handicsp -- types of discrimination not covered
by the executive order. Since tribas are not aubject to federal laws
DProhibiting discrimination in @ploynent bassd on age or handicap, to this
extent, at least. rhe requlation has no basia in law, Se# Americans with
Dimabilities act, 42 U.5.C. § 12111(S) {adopting Title VII definition of
“erployer,” thereby excluding tribal wmgloyees from coverage);

v« 386 F.2d 246 [Bth cir. 1991) {tribal epployers
exempt from Age Discrimination in Bxployment act {A"ZA} suit brought by tribal
menbara); » 871 P.2d 9ar (10th cir. 1989) {eribe
SXempt from ADEA suft) .

-
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6§62 F.2d 36 (D.C. Cir. 1981). Furthermore, the Self-Determination
Act provides that self-determination contracts are not procurement
contracts, 25 U.S5.C. § 450 b{j}, and are expressly exempt from the
Federal Procurement Policy Act, 41 U.5.C. § 401 gt. seg. and the
PAR. 25 U.5.C. § 450j(a). As Executive Ordar 11246 is
:.mple.:l:ented in the PAR, it should be deemed to have been waived by
Congress in the Act.

Even if Executive Order 11246 were not contrary to Title VII
or the Act, the Secretaries should waive the order purzuant to
their authority to do so under the Act. 25 U.S.C. § 450j(a}. The
imposition of the anti-discrimination provision is contrary to the
congressional policy of treating tribes as governments capable of
running their own affairs, as recognized in the Act., Title VII,
and numercus other laws. Remedies for discrimination by tribal
employers should be left to the tribes and trikal courts. ESea
Santa Clara Pusblo v. Martinez, 436 U.5. 49, 65 (1978} ("Tribal
forums are available to vindicate rights created by the (Indian
Civil Rights Act, 25 U.S5.C. §§ 1301-1303]*}. MHoreover. the effect
of the proposed rule would probably bes to subject all of a tribe's
operations to Executive Order 11246 since neither the rule nor the
order is limited to the contracted program. See Board of
Governor i

Labor, 917 F.2d 812 {4th Cir. 1930) (all campuses of state
univeraity subject to Executive Order 11246, not just those
campuges ‘raeceiving federal funds),

Record-keeping {309.121) {3186) -- The proposed regulations
require contractors to maintain records to "allow the Secretary to
meet his legal records program requirements under the Federal
Records Act,” as well as to facilitate contract retrocession and
reassumption, without specificity as to whit records are intended
by thig language. The Federal Records Act applies to fedaral
agencies and not to contractora. Its purnose is to assure the
preservation of information *‘necessary to protect the legal and
financial rights of the Government and «f persons directly
affected by the agency’a activities.® 44 11,8.C. & 3101.
Compliance with the Act will be extzemely burdenzome for
contractors and is not necessary to protect the rights described
above. As noted in the Senate Report on §, 3237, “{olne of the
primary goals of the 1988 amendmentz was to esliminate excessive
and burdensome reporting requirements.* 3. Rep. No. 444, 1024
Cong., 2d Sesa. 5 (1992}, The specific requirementa of section
S{a) (1) of the Act &8 to financial data, retention of records and
the program data requirements of Subparts N and 0 are adequate to
fulfill the goals of the Act without imposing additional
requirements on tribal contractors.
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To the extent that any additional types of reports are
legally required, they should be linted in the regqulations.
However, there ig no leyal basis for imposing the requirements of
the Federal Records Act on tribal "638" contractors. More
specific and limited racord retsntion language should be
negotiated with tribal representatives and language clarifying
that contractors may dispose of or destroy records at the end of
the retention period should be included in the regulations. ‘The
agencies have introduced a new burdensome requirament that records
be transferred to the National Archives. It is difficult to see
how this new requiremant serves the "primary goal® noted above.

Section 900.121{a} should be revised to read:

(=) Record-ksesping. Each contractor shall Xeep
records necessery to facilitate contract retrocession or
reassumption under Bubpart X of this Part which shall be
idantified in a 1list approved by the Secretary asnd the
gontractor. Racord-kesping requirements to be specified
iz a geontract shall bs subject to negotiation and appeal
under the declination criteria and appesl procedures in
Bubpazt X,

We further recommend that 900.121{c)(1l) and fe)(2) be revised
to read:

(€} Ratention of Records. (1) The contractor shall
retain its finsnglal records and such other records as may
be apecifically identified in the contract for thres years
from the starting dmte specified in paragraph (c) (4) of
thiz gection, If any litigation, clsim, negotiation,
audit or other action involving the records has baen
started before the sxpiration of the three-ysar pariled,

the records shall be retained until the action ia
complasted,

We also recommend that a new §900.121(c} (2) be included:

{(2) At the end of the retention period records may be
destroyed or otherwise disposed of.

£200.334 - MONITORING

(900.124) (3186) -- Tribal representatives urged
that federal monitoring vismits {with specified exceptions) take
place no more than one each yeAr for sach self-determination
contractor. Section 900.124 allows each "operating divigion,
Departmental Bureau, or Departmental agency® or duly authorized
representative, to make no more than one monitoring visit per

147
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contract. In view of the small staffs and limited resources of
many tribes, the one-per-contracter limitatien should be ser forth
in the regulations. Tribal contractors may, of course., agree to
more frequent federal monitoring visits as may be appropriate for
the particular program.

He recommend that the first phrase of 900.124(c) read:

The Secretary or a duly authorizsd reprasentative mny
make o mors then one annual formal performance monitoring
vialt per contract or, unless

BUBPART B -~ PRE-AWARD AND APPFLICATION PROCEGS

Tribal Resolution (900.202} (3187) -- Re-delegation
suthority, specific to Alaska, contained in the lagt draft, has
not been resrosred to the Dropodsed regulations despite support for
guch language from the IHS Alaska Area Office and Alaska tribal
representatives. Undar such authority, a tribal organization in
Rlaska could re-delegate its authority to contract under the Act
to another tribal organization so long as advance notice was
provided to the effected tribes. Under the Alaska Proposal.
tribal willages, would retain the authority to rearrict or rescind
their tribal resolutions.

The re-delegation autherity language is supported by Alaska
tribal representatives due to the multiple entities qualifying as
Indian tribes in Alaska. the vaat areas covered by self-
determination contractors, the isclation of Alaska Mative villages
and the resulting high cost of duplicative consultation
requirements between villages and tribal organizations to which
they have delegated contracting authority. The requested
proviaion would have no effect on any tribeas or tribal
anthorizations, excapt those in Alaska. We think these RAlaska-
specific regulations should reflect the wishes of Alaska Natives
and the unigue circumatances of Indian tribes in Alazka.

Pre-aoplication Technical Assistance (900.203} (3187} -- The
proposed regulations provide that tribes and tribal organizations
interested.in contracting should request informwation on the
“Secretarial amount® pkior to their submission ¢f & contract
proposal. The Secrdtary has 30 dzys (up from 15) to identify the
"Secretarial amount® as wall as information on available contract
support coasta. Apparently under § 900.203 potential contractors
are required to submit 4 contract proposal which includes the
“Sacretarial amount® g5 identified by the Secretarv together with
the identified amount of contract support costs.
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The proposed regulations imply that contractors must request
oo mere¢ ihan the “Secretarial amount.* The regulatiens should
make clear that a tribe is not required to acCept the amount
identified by the Sgcretary and may submit a proposal based on its
own detarmination of the legally required funding level., subject
te declination and appeal rights.

The proposed section 900.203{a) ({) requires technicil
assistance from Interior to develop program requirements which
differ from Subpart O, but does not require such assistince from
IHS to develop program requirements which differ from Subpart y.
¥We camncet believe that the intent of the drafters is to
distinguish between the obligations of the twe agencies on this
matter and assume that the omisesion of reference to Subpart N is
inadvertent.

Secommended Revislon:

We recorrend a new subparagraph (5} should be added to
9500.203(a}l as follows:

(3) To develop program requiremsnta which diffsr from
ths gscretary's requirements in gubpart N of this Fart.

An additional gentence should be added to 900.203(c) as
follows:

tribes or tribal organizations which pre oot in
agresment with the amcunt identified by the Bscrstary as
ths gacrstarial amcunt may proceed im accordance with
500.109 including the sxercisa of appeal rights pursuant
to Subparxt X.

Proposed section 900.204 in deficient in failing to require
the disclosure of data on the amount of funds which would have
been provided for the direct operation of ths Program for the
Propoged contract period (see 25 C.F.R. § 271.15 which requires
such disclosure) and its failure to require disclosure of data on
existing federal facilities used in the Drogram. The disclosure
of plans for future funding is essential to assure that reductions
are not made in anticipation of "§38* contracting.

We recommend that new subparagraphs be added as follows:

(6) Data on the planned amount of funds to he
provided far the direct operation of the spacific
Program(s) or portions tharecf to bs gcentractad for tha
broposed contract Daried.
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(7} Information on existing facilities and real and
perscnal property uesd by th+ Departmant in ths
sadninietration of the program.

Initial Proposal Requirements -- {900.203) This section
suggests that a tribal organization may develop the contract
statement of work but. when this section is read together with
Subpart N, it is clear that the present language of the
regulations requires compliance by an IHS contractor with JCAHG or
HCFA standards. See discussion below under Subpart N. The
proposed requlation algo includes a requirement for a statement on
conflicts of interest. The conflict of interest language
(900.205(u), p. 3188) shouid be removed except when the proposal
relates to trust resource proyrams orx seryices. This is an
unnecr 3}sary provision for the vast majority of contractible
programs under the Act. There is no statutory basia for such a
requirement except when trust resourcesa are involved and the
requirement is an intrusion on tribal governmental authority in
direct conflict with the purposes of the Act.

Recomapepnded Revigions
The first sentence of 200.205(u) should be revised to read:

() In casee in which the program tc be contracted
involves the administration of, or otherwies Iinvolvaes,
trust rescurcee, in the event that thers is a potential
conflict of intereet on the part of the contractor as A&nD
organization, a deecription of the potential conflict ard
desgcription of the procedures to he employed to avold an
organisational conflict of interaet.

i pogals -~ {900 2 {3189)

a. Failure to Agt == The proposed regulations provide that
a proposal which has not heen declined or approved by the 30th day
after submittal (when the deadline has not been extended with the
written conuent of the applicant) will be deemed approved on such
day at the funding level determined by the Secretary. provided
that requested tribal regolutions have been filed and the program
is "contractible." The proposed regulations do not ldentify the
procedures to be followed in the event of such approval.
Clarification, as to such procedures. including the deadline for
contract awaxrd, should be included in the regulations. The
present language could serve as a baais for denying a tribe its
appeal rights under Subpart H on the ground that its proposal has
been *approved', not declined. Instead, fajlure to act should be
construsd as a declination.

The proposed regulations delete language from the Septemberx
1990 proposed draft which stated that if the contract is not
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awarded within thirty days of approval, tae contractor need not
axhaust appeal procedures under the regulations and may go
directly to federal court. Such language should be reinstated.
It represents a compromise carefully negotiated between tribal
répresentatives and the federal agencies. If the tribal request
that failure to award a contract within 30 days will result in an
automatic contract is not accepted., then at least the negotiated
compromise should be included in the regulaticns.

We recommend that paragraph {d} be revised as follows:

{d4) If no actien is taken to approve tha cantract
proposal withion 90 days, or for such longer tims as
extended pursuant to paragraph (c} of this section, and
absent a timely f£inding as provided in paragraph {h)} of
this secclon, at the slection of the applicant {1} tha
contract proposal zhall he desmed to have heen deciined on
the 50th day or on the last day of any extenszion pursuant
to paragraph {g} of thiaz section and the applicant nay
exerciss ite rights under subpart H or (2} the applicaticn
shall he deemsd approved at guch funding lavel az tLhe
Secretary may have determined under § 900.108 or at tha
funding level stated in the application, whichever is
less, azubject, however, to any limitations imposed hy
express provisions of statutory law, The applicant may
exercise thia wlection by notice in writing te the
Becretary and it sball bhe effective on the dats the
Sacretary recelves szuch notice.

We also recommend inclusien of the frlleowing new paragraph
(e):

(e} If the Bacretary fails t> ir-a an award’ within
30 days of approval, the applicant ile entitled to go
directly to Federal court for appropriate legal and
sguitable relief and shall not he required to exhaust
appesal proceduree esat #forth in thess regulations.

b. Funding Level Disagresments -~ We object to the
distinction made in 900.206 batween ‘declination issues® and a
dispute over whether the Proposed hudget exceeds the funding
amount identified by the agency for the program. fThis distinctien
is intended by the IHS to create a process under which trikes are
deprived of statutorily-based *due procaess® hearings when a
proposal is declined because the agencies disagree with the tribes
analysis of the funding amount. Under the Act. the Secretary is
required to “"provide the tribal organization with a hearing on the
record and the opportunity for appeal on the objections raised.*
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See 25 U.S.&. 4ASDE{b). sSuch objections clearly include an
obiection to the funding amount requested. This Continued refus=’
of federal officials to accept the plain language of *he statute
on this point is disheartening. See further discuss: undet
500.802(a).

Escommended Revision:
¥le recommend that 900.206{a) {4} (iii) (31853} be deleted and
that $00.206{a) {41 {iv]) be revised to read:

(iv) Whether declination issues exist, including
whether the proposed budget exceeds the Secretarial &amount
identified in accordence with 900.203{(c} for the functions
or program or portion thereof to be contracted.

We also recommend deletion of 900.206(a) (4)(iii).

c. Divi, ili sy ~- The proposed regulations would
permit a declination to be based on "the effect that funding the
proposed conttact would have on Indian beneficiaries or trust
resources of the portion of the program that would pob be
contracted.* As noted above. such a provision focuses on the
services provided by the Secretary to persons or entities not
served under the proposed contract. Such an inquiry is dependent
on potentially large velumes of information in the aexclugive
control of the Secretary. In addition, the Secretary's
willingness or reluctance to restructure the program will weigh
heavily in the making of any determinatiop under § 9500.206. The
determination of whether a program can be contracted should focus
on the ability of the contractor to execui= the program given the
funding level established under 5 106 of t.'e Act and whether the
Sectetary can continuc te meet his responsibilities to other
Indians. One alternative solution to this problem is discussed
a2bove under & 900.107.

d. Technica) Assistance -- The proposed vegulations are nc
consistent with the language of the Act pertaining to technical
asgsistance once the Secretary has declined a proposal. The Act
provides that the Secretary *shall provide assistance to the
tribal organization to overcoma the stated cbjections.” As
proposed, the reégulations state only that the Secretary’s notice
ahall include "any available technical assistance.®* The
regulations should be consistent with the language of the Act.

We recommend that the €inal sentence of 5§5300.206{b){3] be
ravised to tread as follows:

The notice ehali include, at & minimum:
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(1) ttataliled ewxplanstion of the reason for the
dacision not to coatract;
(2) A description of all available aPPeal righte

under subPart Hr and

(3) A degcription of tha technical assistapce which
the Secretary will provide iu order to ssEist tha triba or
tribal organization to overcome the =stated objections.

5200.207 - DECLINATION

Poclination (900.207) {3189) -- while § 900.207 maintains the
standard that “the burden of proof is on the Secretary that one of
the specific grounds for declination exists and that, therefore,
the application must be declined...*. the agencies have undercut
the declination requirements of the statute by excluding the issue
of the level of funding from the declination precess. In
addition, unlike current regulatiens of the BIA (25 cFR 271.15(a}}
which clarify that the Secretary carries of the burden of preof to
demonstrate, *through substantial evidence®, that one of the three
statutory grounds for declination exist. thae NPRM fails to include
the level of evidence required. We recommend incorporation of the
phracze ®substantial evidence’ into this section.

Section 900.207 is also deficient in that:

a. Divisibilicy -- As noted previously, the proposed
regulations provide that in considering whether to approve or
decline an application, the Secretary may apply the declination
criteria against the non-contracted portion of the program (the
portion retained by the Secretary). For the reasons already
explained, we think this provision is inconsistent with § 102 of
the Act.

¥

b. Presunptions -- Proposed section 900.207 would make
Presumptions (contained in existing BIA and IHS regulations) in
favor of substantive knowledge of the program, tribal commnity
support, and adequacy of tribal personnel rebuttable. ¥We think
these presumptions should not be rebuttable when conditions
specified in the requlations are met. Interior and HHS should not
involve themselves in intra-tribal matters to resolve internal
oppesition to the position adopted by the tribal governing body.
By this change, the agencles are, once again, using the
opportunity to issue new regulations to nafrow tribal rights and
increase agency discretion (clearly not the intent of the 1988
amendments under which the regqulations are pbeing issued).

c. Trust Programs -- The proposed regulations add special
requirements for proposals involving a trust responsibility or
trust resource which generally follow the -xisting provisions of
25 ¢.F,R. 271.34. However. the pregent language in which it is
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made clear that a tribal proposal to raise performance standards
in a trust-related program shall not be used as a reason for
declination has been deleted., The deletion suggests a view on the
part of the Bureau of Indian Affairs that trust programs can only
be effectively operated in the way the Bureau cperates them. a
view extremaly difficult to reconcile with the BIA record. This
is contrary to the intent of the Act. Once adain, the federal
agency has come up with a change which ia less favorable to tribal
self-determination than the existing regqulations.

We recommend deletion of subparagraph 900.207(c), and the
deletion of the word *rebuttable® in paragraph (e} of 500.207
{3189).

BUBPART C - CONTEACT AWARD AND MODIFICATIONC

Renewal of Fixed-Term Contragts (900.304) (3190} -- The
proposed regulation (900.304(a)(2)) states that if a contractor
fails to notify the Secretary of its intent not to rénew the
contract 120 days in advance of the contract expiration date, the
Smcretary may unilaterally renew the contract for up to One year
or take other actions to reassume the contracted program.
Paragraph (4) of this section. however, provides that the
Sacretary may only extend a fixed term contract for a limited time
“as agreed to by the Indian tribe or tribal organization.® These
provisiona are clearly inconsistent. If it is the intent of the
agencies to extend a term contract only with the consent of the
tribal organization: the provision should be rewritten. We fail
to sae how the Secretary can lawfully renew or extend the contract
without reaching a mutual agrcement with the contractor. The
imposition of contract obligations upon a tribal organization
without any resclution from the governing body of the tribe or the
signature of any official thereof can scaxrcely be regarded as
congistent with tribal self-determination. The September, 1390
draft regulations provided that if the contractor failed to notify
the Secretary, the Secretary would notify the tribe(s} served by
the contract and take such steps as were required to assume
responsibility for the program upon its expiration or at a date
mutually datermined by the partiea.

Becommended Revieion:

We recommend that 900.304(a) (2} be replaced with the
follewing provision:

(2} If w xenewal Xequest oX w statement of intent not
to renew iz not Xeceived by the date specified in the
Secretary's notice, the BSscrstary shall netify tha
contractor and the Indian tribe(s) served by the contract,
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if different, (by certified mail} that the contractor must
make its intentions known to the BSecretary within 30 days
of receipt of =zuch notice or the Secretary will take
necessary action to assume responsibility for the program
upon expiration of the contract or such othar time ax -y
be mutually determined to be appropriate.

Hc recommend also that 900.304(b} (3} (annual funding of
contracts) be revised to read: .

(3) If such a budget iz not received within the
spacified 50 days, the Secretary shall notify tha
contractor and will, subject to the conzsnt of the
contractor extend the contrAct on s month-to-month bazis
at the same lwvel of funding as the previous year, sibject
to the availability of appropriations.

Contract Modifications (900.305) {31150} --

a. Be-budasting -- It appears that under the proposed
regulations re-budgeting (ahifting of funds between contract line-
items) in the total award requires a bilateral medification except
that a contractor would be permitted to shift up to 10% of funds
allocated to a BIA tribal priority allocation program from another
tribal priority allecation progrzem under the contract without
Secretarial approval.

Under present IHS guidelinea rebudgeting is permitted within
the aspproved budget without Secretarial approval provided that the
revigions do not significantly affect the level or nature of
services. See IHS Policy Letter 90-9 at 1. Consistent with the
intent of the 1988 Amendments. we recommend that the flexibility
of the IKS interim guidelines be incorporated in the final
regulations for both Interior and HHS. We note that under Title
IIY substantial flexibility has been accorded to Indian tribes to
restructure programs and reallocate funds. In the light of the
goala of Title I, we sea no rational basis for the much more
resatrictive approach in the proposed regulations.

We question the agencies' legal basis for concluding that
funds., once appropriated and cbligated to a tribal contractor, are
subject to the mame atatutory reatrictions which govern federal
appropriations in the hands of the federal agency . It should not
matter that funds are rebudgeted by the contractor to meet
unanticipated needs zo lonyg am the tribal contractor is ‘carrying
ocut® the contracted programs and functions in compliance with
conitract texrms.

We recommend revizing 900.305{a) {6} to read:

0
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Rebudgeting as described in subsection 900.305(e)
below.

We recommend alss that 900.305(b) be revised to reaw:

(b} wWithin 30 calendar days after receipt of a
regquest from a tribe or tribal organixation to approve xa
contract modificaticon, the Secretary ashall =xeview the
prorosed modification or amsndment against the crxiteria
for declination set £forth in $900.207. At the completion
of tha rTeview, the following action will be taken as
appPropPriate:

(1) If thera are no declination issues, the
contracting officar will notlfy the tribe or tribal
organization in writing of this fact and revias or amend
the contract within 30 days of lesuing the mnotice.

() If there are declipation issues that =ust be
resolved, the flecretary will notify the tribe orxr tribal
organization of this fact mnd the extent of the issues,
recormend A& courss of action to resolve the issues and
pffer tachnical assistance to resolve the issuss withio 30
days after lasuing the zmotice.

{i; If the tribe or tribal organization accepts
tha tochnical assistance, it shell continue in accordance
with their reguest. °At such time as the ilssues are thus
resolved the Oecretary will so advise the trilk or tribal
organization and revise or amend the contract within 15
days of resolution or at their convenience.

(11) If within 30 days, the tribe oxr tribal
organization doea not accept or resPond to the BSecretary's
offer of technical assistance and the matter is not
otherwiss xesclved, the SHecTetalyY shell dsclins to modify
the contract in accordance with §900.3207.

(111} If the proposed contract modification 1ia
declined, the txribe or tribal organization may appeal
pursuant to subpart # of this Part.

We also recommend revigion of 900.305(e} as follows:

{a) Rebudgeting. {1} The contTactor 1is expected to
carry out the contract within the amount of funds
provided. Changes within the total amount provided may be
accomplished without apPProval of the SHecretary, unless
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(1) The change results in a change in the gutal
azount required for the contract; eor

(14 The change would raesult in a change {5 the s=scoPes
of the gexvices to he provided; or

(111) The change would impair the contractor's
ahility to perform the contract at the curreat fuading
level; or

{iv) The changs includes addition to an item of cost
which would otherwises reguirs apProval of the gSecretary;
or

{v) The change would reguire a reprograxming of funds
Ly the decretary from ons lump sum appropriation to
ancther,

8uch rehudgeting shell he accomplished through
bilateral modification in order to assure that the
Secretary has the Ainformstion NeCeSS¥Ary to enable the
Secretary to comply with directly applicahle
appropriations laws. Secretarial approval of proposed
rehudgeting under this subparagrapbh (5) shall only bLe
withheld if the proposed rebudgeting would wviolate ons of
the gubstentive criteria set forth 4in subparagraphs (1)-
(idvw).

-- The propesed regulations

11 apply the geclination
criteria in approving or disapproving a modification request.
Compara $00.305(c} (3191) with 25 C.F.R. § 271.62(b) and 42 C.F.R.
§ 36.230. However, the crosa-reference to 3900.205 in 900.305(c)
ie apparently intended to have that affack.

The intent would be clarified by amending paragraph (c) of
900.305 by adding after *5 900.205* in the first sentence of this
paragraph:

which ghall he considexed in accerdance with EF 900.205
and 200.207.

s (300.306) (3151) --
Consolidation of *mature® contracts should be at the option of the
tribal contracter, not discreticnary with the agency.

In each case the *may* appears in 300.306(a) it should be
replaced by *shall*.
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Contents of Award Bocwrent (900.307) {3191) -- In general the
content of the award docurent will look very similar to exiﬂnng
contracts. The proposed regulations, however, provide that in DOI
contracts involving trust resources, the contract document must
provide *for immadiate suspension upon determinaticn by the
Secretaxy that the contractor's continusd performance would impair
the Secretary‘s ability to discharge his trust responsibility.”
This language permits the DOI to circumvent the statutory
requirement that the Secretary may only immediate-y rescind a
contract or grant and resume control or Operation. of a program or
service by B\Jﬁpendlng work without a prior hearing on a finding
that there ieg an "immediate threat to safety®. Again, the new
regulations are being used as a vehicle to narrow tribal rights in
notwithstanding the obviously opposite intent of the 1988
amendmarnts.

The proposed regulations also provide that the Secretary may
require revision to the contract scopes of work for trust programs
following an environmental impact statement, assessment or other
determination which is adverse to the environment or endangered
species. The environmental adequacy of a tribal proposal should
be handled as a declination matter subject to the mandatory tribal
appeal rights. This provision apparently is another Attempt to
aveid a challenge to its views in an administrative appeal. As a
practical matter, tribes will undoubtedly seek to conform their
propesals to such &#nvironmental determinations in order to assure
approval or avoid reassumption.

We recommend deletion of 900.307(c) (3191) (immediate
suSpensxon of trust resources contract] as it circumvents the
raquirements of smection 109 of the Act.

We also recommend that the matters covered by 900.307(d)
{3191) be treated through a bilateral contract modification. that
the paragraph be moved to 900.305, and revised to read:

(d} The Hecretary may request such revisions in the
statezent of work as the E&ecCretary determines to be
necessary to avold violations of statutory law involving
jeopardy to an endangsred or thrpatened specles)
Asstruction or adverse modification of the habitat of =such
species; inconsistency with an approved comstal zTone
management plan; or soviroomental conseguences dssmed
cnacceptable following review of an esnvironmentel
assessmants or esovirocomental impact statement. rf the
dontractor and the Secretary cannot agres to appropriate
modifications the contract may be TIssvaluated pursuant to
$900.207, subhject to appeal rights under Subpart a.
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{900.309) (3192} -- We are
concerned that the proposed regulations at § 900.30% do not make
clear that non-mature contracts may be for an indefinite period at
the request of the tribe with the approval of the Secratsry.

There is no longer any statutory prohibition on a term contract
longer than three years. See 25 U.§.C. § 4503({c). In addition.
the definition of °mature contract® states that it may he for a
definite or indefinite term as requested by the tribe.

Presumably, this means a mature contract may have a fixed cerm of
more than three years. In addition, a tribe which has achieved
"mature® status should ke able to add new activities to its
‘mature® contract, without regard te the similarity of the program
operation required.

We recommend that the word "may* in 200.309(b) be changed to
read a3z follows:

A new activity sball be asdded to an existing mature
contract A&t the request of the contractor uPon approvkl of
4 contract modification for such activity under 900.305.

BUBPART D - JFIMANCIAL MAMNAGEMENT

Financial Mapsgement {(900.402) (3192) -~ Section 900.402(b)
of the propoaed regulations provides that, *when there is other
reason to believe that financial mismanagement or misappropriation
of funds has taken place,® the Secretary may review a contractors'
financial management systam. The 1990 draft allowed such a review
but required that the “reason to helieve® be documented. We do
net believe a documentation requirement is onercus to the

agencies, and recommend that the 1990 language be restored.

8900.402{b) should be revised to read:

At any time subsequent to the award, if warranted by
unresclved findings in the 5ingle Audit Act of 1984 audit
rePoxt, or when thers is ancther documented xemson to
belisve that financial nsismanagement ox misaPProbPriation
of funds has taken Place) or

{300.403) (3192) -- The
regulation drafters have taken an affirmative statement in the
Seprember 1990 draft regarding the use of contract funds te meet
matching or cost Participation requirements (*a conptractor may use
the funds®) and turned it into a negative statement {*nothing in
this Subpart is intended to prohibit a contractor from using
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contract funds to meet matching or cost participation requirements
under other Federal, State or other programs®). The revised
wording appears to insert a level of uncertainty for both
contractors and contracting officers not present in the earlier
version.

L20{
We recommend that 900.403 read as feollows:

A contractor may use the funda of a contract to mast
matching or cost Participatioc reguirsements under other
Yederal, gtate und other programs.

Allowable/Unallowable Costs (900.404) (3192} -- In the 1990
draft regqulations, the agencies and tribal representatives
negotiated exceptions to general rdles set forth in OMB Circulars
A-B7. A-122 aor A-21 which would apply in the case ol Self-
Determinaticon Act contracts. Such exceptiona were based on
recognition of the principle that the Indian self-determination
goals stated in the Act justify different treatment from that
accorded ztate and local govermments and non-profit organizations.
In 1993 both agencies followed this approach in negotiating
compacta under Title III ¢f the Act.

The proposed regulations abandeon the principle that the
implementing regulations would include such exceptions. Instead
§ 900.404 leaves contractors to follow the OMB principles set
forth in the *applicable circular.® We see no rational ground for
distinguishing between Title I contracts and Title III compacts on
this point.

Recomiiended Revisioni
We recommend revising 900.404 (b} to read as follows

The Sscretery of the Interior a&nd Health and EBusan
sarvices within §0 deys of Promulgation o©of thess
reguletions, shall convens a group o©of tribaml and fedoaral
representatives to consider cost principles which would
promots the goals of Indian self-determinmtion. Within
six months, the group will lszssue = report contalning its
recoxmendatioas to Congress, the Bscretaries, the Dirsctor
of Office of Hanagesmsnt and Budget, and all federally
recognlzsd Indian tribesx. The goal of thizx Proceosza 1s the
development of & set of sPecial cost Principles consistent
with the purposes and goals of Indian self-determination
which the gecretaries will promulgats for uszs by Indian
tribes and tribal corgauizations 1In connectlion with self-
determination contracts.
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Waiver of Prior Approval Regquiremecnts (900.405) (3152) -- The
proposed requlations identify automatic data processing; building
space and facilities: insurance and indemnification. management
studies, professional services and capital expenditures [exclusive
of facilities) as allowable custs which are not subject to prier
approval of the contracting officer. In the 1990 draft *allowable
costs without approval® included, in addition, depreciation and
use allowances authorized by law. publication and printing costs
and supplemental funding costs. These items should be restored.

Pursuant to OMB Circulars A-87 and A-122 printing,
depreciation and use allowances are allswable costs without prier
approval. OMB Circular A-21, however, does not specifically
address printing costs. Since supplemental funding coszts are not
addressed in the proposed regulations and are not specifically
addressed in A-87, it is not clear whether such conts would now be
allewable for contractors to whom A-87 applies. Contractors
operating under A-122 and A-21 appear to be Drohibited from
including these as items of indirect cost.

The complexity of determining which circular applies and
which cost# would be allowed under each of the circulars, as well
as the need -- in certain instances -- for departures from usual
eost principles to further the goals of the Act, argue strongly in
favor of having a unified get of cost principles for tribal self-
determination contractors set forth in the proposed regulations.
We urge that the agencies negotiate a get of tribal self-
determination cost principles based on the provisions contained in
the April 3, 1989 draft (the Yellow Draft).

Indirect Costg (900.406) (3192) -- By making the payment of
indirect costs subject to the provisions of § 900.108, the
proposed regulations incorporate the °process actually utilized by
the Secretary to allaocate resources" so that those processes, and
not the customary federal indirect cost procedures and the
mandatory funding requirements of the Act, will contrel the
determination of the funds to be provided to tribes as indirect
costs. The agency processes should be subject to challenge if
they fail to assure the level of funding required by the Act. 25
U.5.C. 5 450f. We concur with § 900.406(c) which permits the use
of temporary indirect cost rates but the agencies should be
permitted to approve temporary rates in appropriate cases in
advance of receiving indirect cost proposals. We recommend that
the restriction ("Subseguant to the receipt of an indirect cost
rate propesal®) which allows such funds to be advanced only after
receipt of an indirect cost proposal be deleted.

The propesed regulations make the Secretary's obligation to
provide technical assistance in the preparation of an indirect
cast proposal *subject to the avallability of resocurces." (This
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language has been added in Subpart D wherever chere is a reference
to technical assistance.} t appears expressly designed to
provide a regulatory handle tc justify the agency in failing to
assist less affluent tribes in activities essentisl tc self-
determination and it should be removed. Obviously. all federal
agency obligations are centingent on congressional appropriations.

A new provisior. which appears to be intended to prevent one
agency from paying for another's shortfall. requires the
negotiation of separate indirect cost rates from each Secretary if
a contractor chooses to negotiate on a *fixed with carry-forward*
basis. We are concerned that the negotiation of multiple rates
may prove impractical and costly. In general, the proposed
process for establishing contractors indirect cost rates are
overly complex. These provisions should be simplified based on
further necgotiations with tribal representatives.

Indirect Cost Rate Shortfalla (900.406(d)) (3193) -= The
proposed regulations provide that the Secretary has ne obligatien
tc fund shortfalls resulting from statutory or regulatory
iimitations even if such fundipng is both autherized and
appropriated by Congrzag. Instead, such under-recoveries may be
paid "only at the Secretarv's ootion.* (Emphasis added
§ 900.406(d) (4)). We cannot imagine a reason why the Secretary
should for could) be empowered in Departmental regulations to
ignore the will of Congress. The proposed regulaticns should be
revised to assure that 638 contractors can take full advantage of
Congressional appropriations intended for their benefit.

vislons
Revise 900.406(d) (4) to read:

(d) Actual under-recoveries experiencad by &
contractor dua to the fellure of any Federal agency to DRy
the full negotiated ipdirect cost rata shall be paild by
the Secretary to the contractor to the extent specifically
authorized and funded by Approprietions Acts, or if
otberwise availabla as a result of unexpended funds in ths
BacretaTry's contract support costs budget lins item.

Pavment Provisiong (900.408) (3153}
a. “Exgess punds* and *Garrvoyer® -- Section 900.4908(c)

should be revised to make clear that it does not conflict with
§ 900.111 with regard to tribal carrycver Yights.

In 900.408 (c} the phrase 'program requirements and* should be
deleted and the follewing sentence should be added:
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This section is intended solsly to promote compliance
with Tressury regulations end shell not in anyway affect a
contrector's entitlemsnt to carryover funding pursuant to
900,111,

b.  Contract Convergions -- Section 900.408(d) allows the
Secretary to convert an advance payment contract to a
reimbursement payment method based on deficiencles in financial
ranagement or administration 1 -

Obviously, such
action can create enormous practical and financial problems for a
tribal contractor. It could be tantamsunt te a contract
termination, whiclhi by law the agency cannot accomplish without an
appeal and a heaving. This attempt to circumvent the statutory
reassumption requirements of the Act must be eliminated.

a. Withbolding Pavpent -- Section 900.408{e)} would enable
the Secretary te withhold funds related to non-compl iance with the
contract or with regulations. The withholding would be {n *an
amount of funds which he [the Secretary] esstimates to ba
associated with the area of non-compliance.* Such withholding may
be tantamount to contract termination for many tribes. The
potential breadth of this provision is alarming. There iz no
express requirement that the agency must notify the contractor
that it will withhold the funds. FPFunds withheld would not be
released until "subsequent compliance.* Such compliance may be
extremaly difficult when the agency iz withholding the funds
neceasary to perform the contract. The only procedural protection
provided o the contractor for the holding back of Funds is an
appeal pursuant to § 500.805. Funding mAy, of course, not be
available to cover tha costs of such an zppeal. Funds needed by
tribal organizations to perform self-detcrmination contracts i
should not be withheld except in accordance with the reassumption
procedures. Thig provision ia another clear axample of an agency
Attempt to circumvent the statutory reagsumption requirements and
violates gection 109 of the Act.

Ascomsendsd ZRevision;
We recommend that 900.408(d} and (e} be consolidated to read
as follows:

When & gootracdtor is defiolent with Taspect to its
administration of advanca paymants or fails to submit &
quaxrterly firpancial report withiz 30 days from the date
such report is due, or any extension thereof grantad by
the Becdretary, or has failed to correct an incomplets
quarterly report pursuant to a written raguent from the
#scretary, the fecretary shall provide the cootragtor with
technical ageistance to correct such deficiengy. Ths

BEST COPY AVAILABLE




Hs. Betty J. Fenn
July 29. 15%4
rage 37

contractor has 3¢ days from resceipt of such notico witkin
which to recedy the deficlency. wWhon & contractor falls
toc correct such deficlency within 60 days fron racaipt of
euch natice, the BSecrstaxy, upon written notice to the
contractor, may convart the contract(s} to a reimbursemsnt
payzent method or withhold funds from advances or
reimbursements, provided, however, that such notice ehall
advise the contractor that it has 30 days within which to
appezl the notice under Sactlon 900.805. If an appeal is
£iled within 30 days, the SeCretary shall teke no action
to GConvert the contract to a ralzbureement paymsnt =ethod
until the appeal iz resolved.

Program Income (900.409) (3194} -- We arc pleased that the
proposed regulations define *preogram income® more comprehensively
than in present 1KS guidelines and allow its retention by the
contractor and expenditure for the general purposes of the
contract and that *progdram income® may not be used as &1 offset or
limitation on funding prsvided to the contractor Ly the Secretary.
However, a statement included in the 1990 draft which made ¢lear
that there "are no fedaral requirements governing the dlaposition
of program income earned after the end of the contract period* has
been eliminated. There is no explanation of this change. We do
not think that this question should be left in doubt.

-
Add the fcllowing sentence at the end of $00.405(d):

there ars no federal raguirsments governing the
disposition of program lncoma sarnsd After the end of the
contract period.

Reporting (900.410} {3194} -- Major changes from the 1950
draft have been made with regard to reporting requirements. One
of the most Significant changes is the inclusion of & provision
requiring the submission of program data in accerdance with
Subpart N (seo discussion below) by IHS contractors. Other
changes require contractors to supply detailed. categorical cost
data on a quarterly basis. The financial reporting required unde
§ 900.410 of the NPRM would be substantially more detailed than is
required at present. Apparently. it is based on the view that the
Agencies must repert to Congress by budget sub-sub-activities on
tribal expenditures. We think the agdencies need only report on
their contract awards by pudget category and are not required to
oversee tribal expenditures like a “nanny* provided tribes perform
their contract obligations, See 1HS Policy Letter 50-9.

Recogmended Revigion:
Woe recommend deletion of subparagraphs 900.410(2) and f(c)-
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dudit (900.411) (3194) -- Language from the 1990 draft under
which an audit report is deemed accepted aftar the passage of 60
days unless the Sacretary provides notice of rajection has been
elimjinated. Also, 4 new subsection providing that *‘Resclution of
the sudit report’'s findings and recommendations is the
responsibility of the contractor and the audit resolution agency, "
has been substituted for a statement included in the 1990 draft
that such resclution is the Secratary’'s rasponsibilicy,

We object to these changes. sspecially the elimination of the
60~day deadline for agepncy action.

4
At the end of 900.411(c) add:

A report not rejected within §0 days shell ba desmed
accartced.

We alse rscommend raplacing the words *audit
rssolution agency® and "audit ygaolution officials® found
ina 900.411(d} and (s) (3194} witb "gacratary." These
terma are npot definsd or used elsevhers i{n ths WPRN.

Clogse-gut (900.412) (3194} -- The manner in which the
proposed close-out requirements will apply in the case of "mature
contracts® for an indafinite term is purzling and should be
clarified. The proposed provisions suggest that the status of
‘mature contracts" has not been addressed in the contaxt of cloge-
out. If a procedure analogous to close-out is to be applicable in
the case of "mature contracts®, which have an expiration date, it
should be described carefully in the regulations.

i {900.413) (3195} -- This proviaion
would allow the federal govarnment to make an offsat or withhold
advances againat other funds, whan it is *finally determined- that
4 contractor has received axcess payments under a closed-ocut
contract. Even if the contractor disputes the federal
goverpment's conclusion that thers have besn exceus paymenta, the
of fset or withholding provisions are operative and interest waould
run on tha debt daapite the pendency of an appeal or cthar
litigation. We recocmend that, in case of a dispute, the
determination of whether a debt to tha federal government cxists
ke made at a higher level than the contracting officer, prior te
the fedaral government being ahla to use the offset remedy ox
charge interest on tha debt. The offset remedy should ba gubject
to resolution under the Contract Disputes Act.

The first phrase of the second sentonce of 900.413(a} (3195}
be ravised to read:
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Unless & dispute pursuant to 3900.407 has besn
copmenced by the contrsctor regarding the amount due
hersunder, the Yederal rgency zay, 90 days after making a
written demand for payment of the contractor, reduce the
debt byi

SUBPART E -- PROPERTY MANAGEMENT
Federallv-ovmed Personal Proverty {300.502) (3195}

A clarification is needed in Sec. 900.%02(c) which, by
its own terms, refers to the use of federallv-owned personal
property. Paragraph (2} sets out procedures for management
of certain personal property “whether or not acquired in
whole or in part with contract funds®". If the Secretary
takes title to property purchased with contract funds, then
it is federal property and those procedures should be
followed. 1, hcwever, the contractor takes title, it is not
fedsrally-owned, and subsection (c) does not apply.

Reconmended Revisisu

900.502{c) (2} -- Procadures for managing perscoal
proparty with an acquisition valua of $1,000
{(including xeplacement property), Jipbcluding such
property acquired im whols or in part with contract
funds ary bolds title, until
disposltion takes place will, as a minimum, maet tha
following zTetulremants: ***

ract Funds (900.503(a)) (3196) --
We are pleaned that the agencies have reversed their prior
position and now agree that contractors may take title to perscnal
property purchased with contres-t funds. But the proposed
regulation does not allow contractors the choice of whether to
take title or not. The prepesed regqulations now read that the
contractor "wili take title to all persenal property purchased
under the contract.® Providing the optien for the contractor to
choosa iz consistent with the concept that denation should be
acceptable to the donee, as reflected in rules issued under the
Ach. See IHS Memorandum lNe. 90-12, September 6, 1550.

Racommendead Revision
90G.503(a) -- Title to Personal PIroparty

purchased with contract funda. Tha contractor phall
Leya the optiop to mlsct to take titls to or have the

166
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Gscretazry take title to all personal propecty
purchased undsr the contract,

Kote that the minimum requirements for managing gophractor
acauired parsonal property are set out in 900.503{d). There is no
reason why the contractor should have to maintain two sets of
records on the same property.

We object to the uneven manner in which contractor acquired
Personal property is treated regarding funds for replacement as
well as maintenance and repair. We concur with the 900.503 (e} (2)
Provision that contractor property will be sligible for

funding on the same bagis as federally-owned property.
But Che same treatment is not afforded to contractor acquired
Property in (e} (3} with regard to maintenance and repair funds.
Section 811 of the Indian Health Care Improvement Ack, 25 USC
§1680a, requires equal funding treatment for tribally-oparated and
IHS-operated health care programs. This policy extends to
“any ... expenses relating to the provision of health services*,
which, in cur view, includes equipment maintenance and repair
funding.

Section 900.503(f} regarding disposition of contractor
acquired personal property is espacially onerous, Paragraph (2}
says that when such propsrty with a value in excess of $5,000 is
sold, "the awarding agency® is to share in the procaeds of sale in
4 perXcentage that represents the agency's contribution. If the
contractor glacted to take tit'e to such property when acquired,
why would the “awarding agency® be conmidered to have an intorest
in that proper%y? If the property was purchased totally with
contract funds. i8 the *awarding agency's* interest considerad to
be 100%? If yes, the whole concept of vesting title in the
contractor is rendered meaningless. <This approach would deprive
the contractor of the ability to utilize the proceeds of the sale
of used equipment to sxpedita replacement.

Bscommendad Revigion;

After “replacement* in (a){2). insert *and maintenance and
repair.*

Paragraph (f) (2) should be deleted and (£} (1) revised
accordingly.

(900.504 -- parsonal property (3196)
-= 900.511 -- real property (3198}) -- The proposed regulations
define “excess® property (both parscnal and real) as property
under control of IHS or BIA “that i not required for its needs
and the discharge of its responsibilities.* But the propeosal
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places a significant limitation on donation by asserting that
*property will not be considered as excess to «he BIA or 1IHS by

i i «hich calls fer performance
by the contractor of the activities in which the [personal or
reall property was previously used." (emphasis added)
§5900.504(a) (1); 900.511{a){1).

Tribal representatives had encouraged the agencies to
establish a pro-tribal property donation policy as the approach
more in keeping with the spirit of Sec. 105({f) of the Act. but the
agencies were concerned about donating property that might later
be needed for program operations in the event of rescission or
retrocession. To answer this concern, tribal representatives
urged the policy that is now set out in 900.512; this allows the
Secretary to re-acquire previouzly denated property used in a
contracted program if the Secretary must resume direct program
opera:ion.

We do note that the limiting language quoted above is
carefully crafted to convey tne idea that just because property is
to be ugsed in a contracted program, it does not automatically
follow that the property is excess to the Secretary's needs. By
the same token., such property is not automatically excluded frem
the category of potentially donable preoperty. It sounds as though
the drafters desired to leave some rocm for the donation of
property used in a contracted program.

Frankly. we do not believe the limiting language is needed to
protect the Secretary in the event of rescission or reassumption,
and recommend that it be deleted. The regulation should make
clear that such property can be considered for denation and
describe what justificatien the requesting contractor would be

required tc proffer. If history is any guide. the language, as
written., will be "over-intexrpreted" by federal personnel as
totally prohibiting the donation of property used in the
contracted program, and contractors will not even be given the
cpportunity to make a persuasive case.

Recomnpendsd Revision

Delete second tentence of 900.504{a) {1} and
900.531{a} (1), Or amend both provisions to provide guidance
on when property used in a contracted program will be
considered "excess*! and eligible for donation.

In threc places. the regulations wisely require the Secretary
to periodicaily provide contractors With lists of excess property.
See 900.504(a) {2} regarding reporting excess IHS and BIA persocnal
property; 300.511{a){2) regarding notification of excess and
surplus IHS and BIA real property; 900.511(b} (2) regardinag reports
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on other Federal axcess and surplus real property. wWith regard to
a list of other Federal excess or surplus personal propercy.
however, the regulations would require the contractor to ask. It
would seem wore efficient from all perspectives if the agencies
routinely supplied lists to all contractors instead of having to
respond to individual inquivies filed throughout the year.

Recoumendsd PRevigion

900.504(b)(1). The Hecretary shall periodicaliy
dctors listings of excess wnd surplus
Parsonal property from all rederal agencies to the
extent available.

(900.510) (3198) -- We
object to the continued position of tka agenciea that the
Secretary will not negotiate a separate lease with a tribe which
owny a facility in which it operates a contracted program. The
Secretary of HHS has eXpress statutery authority to lease space
from a tribe for a program either the Secretary or the tribe will
oPerate. 25 USC §1674. TIHS exercises this authority, but only
when the Secretary will directly operate the program performed in
the facility leased from the eribe. This disparate trsatment
Producas an obvious chilling effect on contracting. The more
logical action for implementation of a rational Indian self-
detarmination policy would be to apable the same activity to occur
under tribal operation of the program.

Neither agency has aver expressly described the basis for its
policy against leasing apace from the tribe for tribal speration
of the program. To the extent the agencies belicve the standard
cost principles in OMB Circulars A-87, A-122 or A-21 preclude even
arms-length leases with tribes for tribally-operated programs, the
need to reinstate the ISDA-specific cost principles advocated Ly
tribea is underacored. {Sea commentary on Subpart D, above.) The
earlier draft requlations negotiated with tribal participation set
out several Indian tribal-spacific ccat principles, including one
on leasing of tribally-owned facilities, that cribea helieve are
neaded te properly implement the cbjectives of the ISDA.

This issue directly impacts the ability of many tribal
contraActors to deliver zervices to Indian beneficiaries. The
agencies pust ceasa their unexplained and unyielding posture of
refusal to work with tribes on this iasue. If the agencies
balieva thersa are statutory or regulatory impedimants to agancy
leasing of eribal facilitiesr whers the tribe operates the program,
an analysis should be supplied to tribes and te Congrass s0 that
orderly examination, and ?Ollibly revision, can be considered.
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1 pyoperty with contract funds (900.510(ci) --
The regulations provide different leasing policies for the two
agencies. BIA contractors would be permitted to lease real
property as they deem necessary for contract operations. IHS
contractors, however. would have to apply for approval of leases
under the IHS Lease Prierity System. IHS, under this system, as a
matter of policy. will not lease & tribally-owned facility when
the tribe operates the program itself, as neted above.

Presurably the more limited IHS policy was based on the
language previously included in the IHS section of the
appropriations act which required IHS to file quarterly reports
with the Appropriations Committees regarding proposed leares of
additional space for Indian health care delivery. 3See, g.9.. P.L.
10:-154, 105 Stat. 1027 (FY92 Interior and Related Agencies
Appropriations Act, Administrative Provisions for Indian Health
Service). This provision has been removed. The FY94
Avpropriations Act doea not contain a requirement that IHS report
to Congress on any proposed new leasing. JSee P.L. 103-128. 107
stat. 1409 (FY94 Appropriations Act. Administrative Provisions for
Indian Health Servicel. Thus, the need for advance reporting of
new leases no longer exists.

The problems faced by tribal contractors &re not cured by the
recent change in IHS policy regarding the provision of funds to
contractors in the form of "space allowances*® or “use allowances®
for tribally-cwmed facilities. Even though these *allowances® are
no longer:limited to the square footage utilized only by primary
care providers (the previous IHS policy). tribal contractors
report they are still inadequate tc meet operation and maintenance
costs. This underscores the need for a4 more appropriate leasing
policy.

B
Delete paragraph {2) of §500.510(c), and amend paragraph
{1) thereof to include coverage for IHS contractors.

Use of Medicare/Medicald Funds (900.510{d)} (3198) -- This
provision prohibits contractors from using H+H collections for
facilities renovat.on., lease or purchase without prior approval of
the Secratary of HHS. We presume this policy is based on the
agency's belief that it must oversee use of M+¥ funds to assure
they ure used for the statutorily-established purpose:; to attain
or maintain JCAHO accreditation.

We belisve the spirit and objectives of both the Indian
Health Care Improvement Rct. which contains the restrictions on
usa, and the Indian Self-Determination Act are best served by
aliowing Indian tribal contractors maximum autonomy to Carry Out
tne purpeses for which the M+H funds are made avajlable. We
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propase that a tribal contractor which desires ta use its M
funds sulmit a proPosal to the Secretary. If the Secretary does
not disapprove the proposal within a specified period {perhaps 10
dayg), the project would be deemed an approved use for M+M funds.
and the contracter could go forward to carry out the proposed
action. This procedure could greatly facilitate the use of HeH
funds for the purposes intended by Congreas.

Operation + Maintenanca Funding for Donated Real Property
(500.511(a} (B) (ii) (3198); 900.511(b}{4) {3199] -- These aections
gtate that upon acceptanca of title to donated real astate from
BIA., IHS or other agenciea of the federal governmant, the
coltractor shali be solely responsible for the cperation and
M .ntenance of that property from within "available contract
fr.dg". Presumably, this means from within "exi: ‘lng contract
funds® and that the contractor will not La sligible for additional
G+H funding.

He object to thia policy. By its own terms, the ragulation
requirez that any donated property must be used in a self-
detarmination contracted program. Yet the contractor would not ba
supplied with additional contract funds for the operation and
maintenance of that building, funds that are necessary to enakle
the building ro be uaed for the program and to carry out the
contract. This appears designed to discourage the exercise of
thie option. More significantly, it violates the express
requirement of section Blli{l} of the Indian Health Care
Improvament Act that funds for the maintenance and repair of
clinics owned or leased by tribea or tribal organizations *on the
same basis as such funds are provided to programs and facilities
operated directly by the Service.”

Zecommended Revision

900.511{a]l {a}(1i} The donated real Property
shall be eligible for operxation and maintenincs funds
to the same extent as if the Becretary owned the
ProPerty.

800.311(b) {4} [last ssntencs) The donatsd
property shall be =ligible for operation and
maintensnce funds to the =ame extant as if the
Eucrestary ownsd the propsarty.

Staff Quarters Conatruction {900.513(cl(2}(iii1) (318%] --
The proposed regulations provide that the contractor submit to the
Secratary any request for major renovation. expanajion, replacement
Or new quarters construction *for legismlative raview and
approval.' We, of course, do not object to the review of such
requasts by Congress. We do believe, however. that the
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requlations sheuld also require that the evaluation of such
requests by the Secretary, in the first instance, should be based
on the needs of the contractor in carrying out the contract and
priorities established by the reccgnized tribal governing beody or
bedies and evaluated against federal criteria applicable in the
case of construction projects administered directly by the
Secretary.

Add as a final sentence to Sec.900.513(c) (2} (D) (iii}

The Secretary shell evaluate such requests on the sazis
basia and purauant to the fame criteria as 1f the gquarters
were operated by the Hecretary.

SBUBEART F - FROCUREMENT MANAGIMENT

Procurement Svstem Standsrds {900.502) {3200} -- While the
proposed regulations permit tribal centractors to develop their
ownl progurement System subject to federal approval, formal
procedures assuring federal mction when procurement procedures are
submitted for review within sixty days contained in earlier drafts
have been removed. These provisions should be restored and appeal
rights consistent with the declination criteria should be assured.
The paternalistic involvement of the federal govermment in
overseeing tribal procurement systems. which is inimical to tribsi
sovereignty, should be eliminated.

We recommend deleting the existing 900.602{c} regarding a
contractor's right to opt for an alternative procurem2nt gystem
and replacing it with ths follewing:

{1} A contractor may, 4t any tima, elect o procurs
proparty pursuant to its own proguramént procedurss. 1L
the contractor elects to use its own procuremsat
procafures, it shall notify the Contracting Officser and
provide & copy of lits prccurement procedures to the
Contracting Officer.

(3} If the Contracting Officer bolicves that the
contractoxr's procursment Drocedures do not Reet the
raguiransnts of this Suspart ¥, the Contracting Officer
nay reguest apprepriste chengee and shall oftex tachanical
asnlstonce to the <coOntractor. Disputos which arise
rogarding the adequacy of a coutractor’s procuremsat
proceduxens which cennot be resolved shall be resolved in
sccordance with the appesl procedures aset forth at
$8200.€C5.




Q

ERIC

PAFullToxt Provided by ERIC

Ks. Betty J, Pean
July 29. 1994
Page 46

Brocurement (rom Indian Organizations - (900.605) (3201) --
It should be made clear in this section that a “tribal preference’
ig allewable as long as "Indian praference” is required before an
award is made to a non-Indien businesa. See discussion under
§ 900.115. The provisions requiring burdensome compliance with
small or minority-owned or labor-surplua area preferencas (see
§ 500.505(b} and {c}) should be sliminated. These requirements
have not been previously impesed on "638*° contractora and the
agencies should not use this opportunity to limit eribal autonomy
in such matters. While the goals of these FAR requiremants may he
comnendable, it i{s inappropriate for the federal govermment to
impese its prieritias in these matters on tribal gqovernments which
are entitled to develop their own policies, am soveraign
governments, on praference for small firmg, minority firms and
voren-owned f£irms.

2aconmended Revision

1]
Inssrt after °Indian preference raquirements® in 900.605(al:

{including a gpreforsnce based on tribal affiliation)
Dalate paragraph 900.605(b)

Procurament Award Provisions (900.608) (3201) -- Contrary to
the long-standing ryle of the Bureau of Indian Affairs which has
exempted Indian tribes acting as subcontractors under a contract
fxrom the provisiens of the Davism-Bacon Act, the proposed
regulations appear to make no such exception as to the
applicability of the pavis-Bacon Act. Sas 25 C,F.R. 271.43. The
proposed yagulations require that laborors and machanics amployed
by subcontractors be paid pravalling wages "as determined by the
Secretary of lLabor in accordance with the pavis-Bacon Act.® HNo
mention is made of tha 1972 opinion of the Solicitor for the
Departmant of Labor which concluded that Indian tribes and tribal
governmentel entitiex are sxempt from Davis-Bacon. The September
1550 Joint Draft made clear that Davis-Bacon appliss to all
procurements ‘with other than tribal organirations® which exceeded
$2.000. This language should be rastored. sSee bslow for
discussion of pavie-Bacon provision in Subpart J.

1
Insert after "subcontractors® in paragraph (k) the words

(other than Iadian tribes and their instrumectalitiesl.

SUSFART K - APPEALE, DISPUTES
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IHS Aopeals on Funding Allecations (900.302) (3202} --
Despite the objections of tribal representatives. the IHS has
di=stinguished funding appeals from other appealable matters.
Under tha proposed regulation, the IHS limits the issue to whether
the Secratary's funding allocation for the contract was properly
reached using existing IHS "allocation processes." If a tribe
requests more funds than the Secretary determines are available,
it may requasat an informal hearing {discussed below) or file an
appeal to the Contract Funding Appeals goard {(FAB). The FAB is
composed of five members. all of whom are appointed by the IHS
Director. The propoxed requlations are silent on the
qualifications of the FAB members, whether thay Ara selected at
the Area or Central Office lavel, whether they are to be a
permanently astanding board and whether they must be wholly
disinterested parties who have had no prior dealings with the
appellant.

The FAB will consider the appeal, conduct a hearing, if
requested, and recommend a decision to the IHS Director or his
representative, whose deciaion shall be final. Tha regulations do
not require an 'on the recerd" hearing under the Administrative
Procedursa Act althcugh gection 102 of the Act clearly requires
auch A hearing when a contract proposal iz not approved {(i.e.,
when it is *declined"].

We atrongly object to the fact that the Diractor has the
final say in this matter, rather than a DHHS official with lesz of
an apparent conflict of interest. The IHS Director or hias
immediate staff are usually congsulted before any Area Office
declination decisien: including those based on funding. The IHS
procedures now proposed deprive Indian tribes of the meaningful
appeal and hearing rights mandated by section 102 of the Act. In
failing to treat a disputs over funding as a declination. they
conflict with the existing regulations {42 c.P.R. § 36.212}.

Appezls on tha following matters are all made subjeéct to the
"dus process" procsdurs mandated by the Administrative Procedures

Act.
1. Declination to make., amend or modify an award;
2. Rescission of the award and reassumption of the
program;
3. Denial of mature contract status;
4. wWhether all required the resolutions ars present;
5. Whether the activity is contractible;
174
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6. Declination of construction centracts.

There is no legal basis for handling funding appeals
differently. and we urge that IH5 accept the plain mandate of
section 102 under which a *due process® hearing must be provided
on any objection raised to a self-determination proposal submitted
at the request of an Indian tribe. The legislative history is
very clear on thi- matter:

The burden of proof for declination is en the
Secretary to Clearly demonstrate that-a tribe is unable
to operate the proposed program or function. The intent
of the Committee in retaining the declination criteria
and the declination process is te insure that denials of
requests for self-determination contracts are handled
onlv through the declination process.

Sen. Rep. No. 100-274. 24 {(1987).

Recoupended Revizions
We recommend deletion of 900.802(a) in its entirety.
Conforming amendments should be tade throughout the NPRYN.

We alsc recommend that subparagraph (£) of %00.802 pertaining
to the initial determination by the Board be revised to read as
follow:

(£) Initin]l dstermination by tha pomnrd. *

(1} Within fivs days of ite xacalpt of the
tribal organization's npotice of appeal, the Boaxrd wilil
determine whether the appeal is within the scope of
paragraph (b} of this section and eo notify the parties
provided that, if the Board is unable to make a
determination from the information :acluded in the notics
of appeuxl, the PBoard May Tregquest additiconal statements
from the tribe or tribal orxganizations and IHS. It
additional etatements are Teguired, the Board will make a
determination within five days of its receipt of the
statsments in accordance with paragraph (g} of thia
section.

We also note a curlous difference in the appellate procedure
for emergency and non-emergency reassumptions. Under 200.802(i)
in the case of a non-emergency raassumption, exceptions to an
Administrative Law Judge's decision go straight to the Agsistant
Secretary for Health, as it should., to avoid involving the INS
Director in a possible conflict of interest. In the cama of
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emergency reassumptions, under 900.802(j), such exceptions are
filed with the IHS Director. Pfaragraph (j} should be revised to
confeorm to paragraph (i) on this point.

(900.803) (3204) -- Unlike the IMS,
Interior isg willing to grant a "due process hearing® on funding
matters, although its representatives have denied that the law
requires that result. Ses § 900.803(a){2) and (£) {p. 3204-05).
The inConsiatency between the IHS and Interior positions is

-puzzling. However, the Interior appeal provisions are extremely

compley and, as presently written, contain many pitfalls for the
unwary tribe.

If the tribe fails to request a hearing on the record when it
files its notice of appeal. it loses its right to appeal. In the
casae of appanls from decisions by Interior agencies gther than the
BIA. appeals go, not Lo tha Board of Indian Appeals {which
presumably has expertise in "638" matters), but te an "Ad Hoc~
board appointed by the Director, Office of Hearings and Appeals.
The *waiver®' language should be eliminated and all appeals should
go to the Board of Indian Appeals which clearly has the most
expartise in matters involving the Indian Self-Determination Act
and othar laws relating to Indian tribes. It makes sensa to have
one adminigtrative body be the repository of expertige in disputes
involving self-determination contracts.

The regulations should make clear that a tribe which requests
an ‘on the record" hearing will get one. A decision not to hoid a
hearing should only cccur if neither the statute nor the
regulations authorize a "due process® hearing and the regulations
should make clear that a hearing will be held, if requested, and
the subject matter iz not plainly outside the scope of § 900.803.

We recommand that Interior meet with tribal representatives
to slmplify the appeal procedures as much as possible without
sacrificing tribal rights.

Section %00.803(6) should be revised to read:

Whether the tribal or tribal organization hes the
raquired resolutions of apProval from the tribes it
Profoses to gerve under ssotion 4({e) of the Act and
900.2021 of thess ragulations.

(900.804) -- Under § 900.804 the
Equal Access to Justice Act applies to administrative appeals
involving non-discreticnary awards under the Act. This irplements
section 110(c) of the Act. As noted previously, Subpart D should
be revised to clarify that contract funds may be used for legal
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advice in prosecuting such administrative appeals. Ve find no
inconsistency in the statutory right of a tribe to obtain EAJA
reimbursement for legal costs of administrative appeals if the
EAJA conditions are met but, in any event, being able initially to
utilize contract support funds for legal advice in connection with
such appeals up to a Einal departmental decision. The agencies
have adopted this principle in self-governance compacts negotiated
under Title III and so should have no objectien to applying it in
the case of Title I contracts.

In additicn, the EAJA does not allow recoupment of fees in
excess of 375 an hour in a Board of Contract Appeals award absent
express authorization in agency regulations. Since tribes are
unlikely to be able to obtain adequate counsel at this rate, we
recommend that such authorization be included in the regulations
for both Departments.

Recopmended Revision;
We recommend that %00.804{b} read as fcllows:

(h} The EAJA claims for DOI will be handled under
regulations at 45 C¢.r.R. part 13, provided that attornsy
fees 1n exceszx of %75 per hour may be awarded if an
increass 1in the cost of living or a speclal factor, wsuch
af the limited availlabllity of qualified attormeys for ths
proceedings involved, Jjustifies a higher fes.

Post-Award Contract Disputes (200.805} (3206} -- This
provision is acceptable. We are pleased that it provides that the
Contract Appeals Roard must give consideration to the factual
circumstances *without rigid adherence to strict acceunting
principles.*

SUBPART I ~ LIABILITY INSURANCE AND FEDERAL TORT CLAIMS
ACT COVERAGE

We urge the agencies to revise tl'ese regulations to precisely
inform tribai contractors on the scope 0f Federal Tort Claims Act
coverage, including the limits of that coverage., presently made
available to contractors under Pub.L. %3-638. This is essential
so that contrantors may make informed decisions as to additicnal
insurance protection required. This should be relatively easy
since both the IHS and BIA kave, in other memoranda referenced
below, provided greater clarity on the scope of coverage available
to P.L.. 93-638 contractors.

_Covexragg (200.901) (3207} ~-
This section restates the language in the Act which required the
Secretaries, beginning in 1990, to be “responsible for obtaining
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or providing [generall]l liability ipsurance or equivalent coverage,
on the most cost-effective coverage for Indlan tribes. tribal
organizations, and tribal contractors carrying out contracts,*®
under the Act. To date. the Secretaries ha : not obtained
national insurance coverage for P.L. $3-638 contractors.

Unlike current regqulations, the proposed regqulations
{900.5901(f}} state that tha cost of lnsurance "heyond that
provided by any national insurance plan ... or for the responsible
O buaineaslike oparation of a contrzct ... shall be a valid cest
to the contract.” -

Because of tha failura of the Secratary of the Interior to
comply with the statutory requirement to obhtain general liability
insurance coverage for 638 contractors, Congrass has permanently
extended tha protections of the Federal Tort Claims Act (FICA} to
?.L. $3-638 contracta, and their employeas when acting within the
scope of their amployment in "carrying out" the P.L. 93-638
contract. FTCA coverage for medical-reiated claims was extanded
to 618 contractors and their employeas in December, 1987.

Eecommended Revision:
The reference to the term "State” in 900.901(d){1l} ahould be
changed to *jurisdiction.®

- Oy (900.902) (3208} --
Paragrapha {a} and {h) of this section set out the scope of FTCA
coverage provided under Saction 102{d) of tha Act regarding
medical-related claims. Paragraph (¢} elaborates, with a non-
exhaustive liat, upon the meaning of the phrass “madical.
surgical, dental or related functions" included in Act.
Paragraphs (d} and {e} explain: (1} who may bring a claim; (2}
how such claim must be filed, and (3) what a contracteor or
employee should do upon receiving a complaint or claim.
Paragrapha {f)}. (g} and {h)} of this mection slaborate upon the
scope of FICA coverags to tribal employees when: (1) treating
non-haneficiariens at a non-contract facility {reciprocal medical
services); {2) providing health services funded from sources other
than under a 638 contract, and {3} treating non-baneficlaries at
the contract site.

Rsgommended Revisiom:

We recommended that three specific clauses, Jdesigned
£or inclusion in a "§38" aontract and aet wut in IE3 ISDM
93-1, szhould be ingorporated into this subDart. They
state in plain language the scops of FICA coverads.

Hon-Medical Related FTCA Provisions {300.903) (3209} -- This
section deals with non-pedical related FTCA coverage and ia not as
dstailed oxr informative as the medical relatsd coverags section.
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We do not believe the statement that non-medical FTCA coverage
"raries from time-to-time."” without mere. is wvery instructive.

If. as stated in Section 900.904 (which immediately folilows the
non-rmedical related FTCA coverage sections;. the Secretaries
“shall previde a statement verifying any coverage by the FTCA™ to
cach tribal contractor, and where evidence of insurance is
required by law and where the FICA applies. the Secretaries “shall
provide an appropriate certificate or staterent as required by
such law." the agencies should include such statements in the
regulations. To the extent possible. the agencies should spell
out in the regulations what is and what is not covered by the FICA
{fe.g., ir the introduction to the regulations (59 Fed. Reg. 317:2).
the agencies note that workmen's compensation and fire and
casualty are two insurance regquirements pot coversd by the FTCAL.

{(900.905) (3209) -- This section sets out additional procedures
with wnich a contractor must corply {i.e., notification to
government of a claim} to ensure the FTCA coverage is not lost.

The agencies must do more to clarify, to the greatest extent
feasible, the extent and limitatiens of insurance coverage rade
available to P.L. 93-638 contractors as presently eXists under
law. A&s early as July 20, 1990, Eddie Brown, then Assistant
Secretary. Indian Affairs, issued a memorandum to Area Directocs
on FTCA coverage provided under Pub.L. 93-838 to provide guldance
on the scope af FTCA coverage and to assist tribal contractors in
negotiating lower general liability premiums (to cover those
inciderts which may fall cutside the sccpe of FTCA} with private
insurance carriers in light of the ceverage provided by che FTCA.

The memorandum made ¢lear that punitive darages.
subcontractors, damages to buildings. on-the-job injuries to FTCA-
covered employees [covered by workmen's compensation}. 1lihel and
slander, statutory exerptions, and constitutional terts, were ppt
covercd by the FTCA. We belieave that provisions with the clarity
and specificity of this memorandum and IHS ISDM 92-1 should be
incorporated into these regulations.

SUBPART J -- CONSTRUCTION CONTRACTS

Sabpart J is clearly designed to enable the federal
construction bureaucracy to retain coatrol over the manner in
which federally-funded constructicn projects for the benefit of
Indians are administered. We doubt whether allowing tribes a
right of first refv:al to design and build facilities in
aceordnnce with the isual FAR-controlled procedure emplcoyed by the
Federal government for in-house construction is what Congresas
intended when it made crystal <¢lear that P.L. 93-63B extends to
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"construction®. The Act charges the Secretarias with the
responsibiliey to tailor the Self-Determination construction
ragulations co achieve the goals of the Act. They have failed teo
do so, and Subpart J needs to be completely xevamped,

It ig wall known in Indian ceountry that the cumbersome and
bureaucratic federal construction procedure ig failing to meet the
need for new educational and health facility construction and for
ranovation and repair. Delays and bad plarning (for exampls. flat
roofr on hosaplitals in regions with heavy snowfalls) anforced by
federal procedures impair the ahility of the federal government to
assist trihes in meeting thoir tribal facility construction needs.
even when funds become availabla from Congress. We urge that
federal representatives (independent of the federal construction
bureaucracy which haa its own interests to protect) sit down with
tribal officials and staff with construction experience and re-
invent Subpart J.

Our comments below address specific ohjectiona even if it is
asgumad that the fundamental concept of a tribe's right of firse
refusal iz all that wazs intended.

Purpoace and Scope (900.1001) (320%) -- The third sentence of
thia smection states that Architact/Engineer (A/E) services, as
defined in PAR 36.102, may be included ad conatruction projects
aubject to the requirementsz of z.bpart J. A/E services which do
not involve subacantial construction activities sheuld not be
subjected to burdensoms PAR requirsments. 5Ses alfo comments below
to § 300.1011,

Wa recommend revising $00.1001(a) to read as follows:

{a) This subpart westablishes requirsmsants fax the
design, gonstruction, repaix, improvemant, expansion, or
demolition of oms ur nores Fedsral faclilities. In
addition, it shall apply te tribal facilities where ths
Secretary is autborised by law to desigm, conatruct and/for
rencovate such tribal Ffacilities. Thass reguiremanta
inglude architeat-saginesxr services when xendexed in
connection with sn actuml facilities oonstruction project
whare the walus of euch zervicea is in excess of $25,000
and Jdismantling/dsmolition servios as defined in 48 CFR
37.300.

Second, the last sentence in this section gives the Secretary
the discretion to include in construction contracts procurement of
moveable equipmant, furnishings including works of art and special
Purposs equipment. when such procurements are part of Che

underlying constructien contract. This provision contains no
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guidelines for the Secretary's exercise of discretion and does not
explain whether or how a contractor can request or object to the
inclusion of such provisions in the contract,

Finally., under the proposed language it is uwnclear whether
Housing Improvement Program {HIP} contracts and road maintenance
cantracts would he subject to subpart J's provisions. Language
specifying that HIP contracts and road maintenance coniracts are
not construction contracts within the meaning of subpart J and are
not subject to any federal acquisition regulations should ba added
either in Subpart J or in the definition of “construction®. The
effectiveness of the streamlined program to assist in the
rehabilitation of Indian housing would be severely impaired by th~
imposition of the FARs. We are informed that agency staff have
assured tribal representatives that this change will be made but
we have seen nothing in writing.

Gennral (900.1002) (3209} -- This section states that
constructicn contracts. unlike other self-determination contracts,
are procurement contract8 which. pursuant to § 105(a) of the Self-
Eetermination Act, as armended. are subject to the FAR and agency
supplemental acquisition regulations., including amendments, unless
waived by the Secretary.

Section 105(a) of the Self-Determination Act does not pravide
that cconstruction contracts are procurement contracts. Kt gimply
provides that they are not exempt from the FAR provisions. The
legislative history of the Act clarifies Congress’ intent because
it provides that construction contracts are akin to procurement

cantracts. ot that they are procurement contracts. Thus,
referring to construction contracts as procurement contracts and
making all the PARs applicable, unleas waived by the Secretary, is
inconsistent with the Act and its legislative history.

A long matrix of FAR clauses, Exhibit I, is included in the
proposed regulations to identify applicable FAR scolicitatian
provisions snd contract clauses. 5Since preceding language states
ihat all PAR and supplemental requlations are applicable upless
waived. we Are concerned that contracting officers may be confused
regarding the applicability of FAR and other regulations #ot
specifically mentioned in Exhibit I.

We have raviewed the FAR clauses included in the matrix.
Groups of these clauses relate to subject matters which should be
left to the decision-making of Indian tribes, rather than bsing
governed by federal mandates. FPor oxample, some thirty-three
required clausea establiszh various types of preferences with which
Indian tribes would be required to comply, such as aftfirmative
action for Viet Nam veterans and handicapped or disabled persona,
Dreferences for small and diradvantages businesses, labor surplus
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areas., woman-owned businasses, and equal employment opporxtunity
requirements. While these public policies may all be commendablw,
tha issue is whether these ars matters which Indian tribes should
be able to dacide for themselves or whather they should ba decided
for them by tre faderal government.

other clauses impose complex and burdensore financial recerd-
keeping and cost-accounting standards; highly slaborate
competitive hidding proceduras; chang. pravisions. including
termination for conveanisnce of the government clauses, which are
in flat contradiction to the Provisions of the Act prohibiting
unilateral moedification apd requiring due-process when s *538°
program i@ re-assumed; damages clauses which violate tribal
soveraign immunity and provisions allowing the federal government
to cdt off funding -rithout coaplying with the re-assumption
provisions of the statuts.

On the other hand, many of the FAR clauses provide useful
guidance, and tribal organizations engaging in conatruction would
prohably have no prchlam with voluntarily agreaing to include
them. The FAR clauses need & thorough review to eliminate those
which are either inconsiatent with the statutery provisions, with
the tribal soversign status and the goverhmept-to-govermment
relationship, or are unnecessary to assure protection of the
federal government's obligations to the Indian beneficiaries of
salf-determination construction projects.

Rec
This section should be raviaed to read:

In accoxrdance with § 105(a} of Public Law $3-638, as
amzoded, self-determination construction contracts are not
Procursment contracts apd are not subject to Federal
Acquieition Regulations or Agency gupplemental Acquisition
Regulations, excePt as otherwise expressly provided
bherein.

In addition, the matrix needs stringent review and revision
as racommanded abave.

Section 900,1002(b} -- Thia sub-section lists the proviaions
of other sections that ara applicable to construction contracts.
The regulation srronacusly refars to subsectlions 9500.802{b} {5} and
900.802(c)-(j) of subpart H as 900.801(b} (5} and 900.801(c}-{j},
and should be corrected.

Consultation on Facflities (900.1003} (3210} -- This
proviaicn requirea the Secretary to consult with affected tribea
prior to entering into constructien contracts for design.
construction or renovation of facilities. This language omits the
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requirement that the Secretary consult with affected tribes prior
to entering into contracts for “planning” purposes. Consultation
prior to planning a project should be required. The involvemeat
of tribes in the planning of schools, health facilities and other
federally-funded constructions on their reservations is absolutely
essential if the federal Indian self-determination policy is
really applicable te construction.

Contyract Proceas [900.1004) (3210) -- 'this section
establishes a tribal right of first refusal and reqguires that, if
a project benefits more than one tribe, a notice of intent to
contract must include authorizing reasolutions from all tribes
benefitted. This requirement may create significant problems for
tribal organizations sanctioned by A number of tribes which seek
to contract construction of multi-tribe facilitieS as. for
example, in Alaska.

Section 200.1004 (c) sets forth two alternative procedures
which are to be followed by Interior and IHS when a notice of
intent to contract has been received. Both procedures are in need
of revision.

This section to som= extent reflects compromises worked out
with tribal representatives ag to the manner in which "638°
proposals for construction will be handled. The provision to give
benefitting tribes a right of first refusal is to assure that the
requirerments of the Act are met in the event a benefitting tribe
elects to exercise its right to contract under section 102. If a
trike does not provide a notice of intant supported by resolutions
from all benefitting tribes within thirty days, it loses itas -633-
rights. We think thirty days is too short. We also think that,
in the case of a construction project benefitting multiple tribes.
a negotiation or competitive process amony those tribes electing
to contract is more consistent with the Act than barring any *638"
contract unless all tribes support it.

In addition, the award and declination procedires as
described in § 900.1004 are confusing and their relationship to
5 200.207 and subpart H is impossible to diatermine. We assume
that {c) (2} goverms IHS procedures (as (c} (1) governs pOY
procedured), but it does not say so. Under DOI procedures, a
preoposal may be declined if it fails to meet "the requirements of
the govermment.> Under IHS procedures a declination appeal is
“confined to the igsue of whether the proposal meets the
requirements of the RFP." This is better, but we fail to see how
gither the DOY or kae IHS procedure is consistent with the plain
language of section 102 of the Act. We think this provision needs
further careful negotiaticn to assure that the statutory
declination standards are applied to cons<ruction proposals and
that tribes are clearly put on notice in the requlations as to
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their appeal rights. fThe Secretaries should be required to
respond to requests for technical assistance.

We recommend amending 903.1004 (4} to change 310 days to 45
days. We also recommend that the phrase * - expreased in the POR*
be added to the last sentence of 500.1004(c) (1) (3210}.

Award (900.1006) {3210) -- Thies | agraph dascribes what
types of contracts may be awarded., without specifying who has the
right to decide what type of contract should be awarded and on
what basgis such a decision should be made. Criteria sinilar to
those contained in § 900.1004(cl{2){ .) should be employed in
determining the type of contract awarded and should be included in
thia provision.

gection 900.,1006{c) states that the type of award document
which is appropriate is prescribad in the "PAR®. This appears to
be inconsistent with §§ 900.1006(b) and %00.1004(c} {2} which
authorize the Secrstary to make this determination and provide
that tha Secretary and the tribal crganization may mutually agree
on the type of award dec -2nt. We *4ink ths regulations should
authorize the Secreatary and the tr. 1 contractor to mutually
agree on the approrriszte award documsnt.

Saction 200.1006(f) ~ascribes requivemants applicahle to
letter contracts. Letter contracts are subject to internal agency
approval. The provision does not explain what typa of internal

agency approval pr-cass is contemplated. +The process should be
described more £ - -{:zally in order to be in compliance with the
Act.

Bonda and Wer, o ing (900.1007) {3211} -- This provision
requires that €ix:' ./:Ce contracts include a provision which
requires the bonding company to complete tha contract if the
contractor “defaults.® We are not clear As to what “defeult”
means in this context. The statutory and regulatory resquirersnts
with respect to ratrocession and reassumption apply to
construction contracts. We assure that it is the intent of this
goction that the bonding company bae required to complete the
project in the event retrocession or reassumption occurs in
accordance with the provisions of subpart X. This aection should
provide that the bonding company complets the contract in the
avent of retroceasion or reazsumption.

Recommanded Revisioar
We racommend that the second sentence of 900.1007({a} bae
ravised to read:
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Bonding =agrescsnta for flxad-price zontracts shall
alsc contalc & provisicn which requires the bonding
company or its designaa to complete the vontract 1f the
contract is retroceded or reassumed pursuant to Subpart K
of these regulations.

Davis-Pacon Wage and Labor Standards (900.1009% (3211) --
This sectien correctly exempts employees of tribes and public nen-
profit trxibal instrumentalities employed by contractors RK
subicontractors from the Davis-Baccn Act in accordance with the
legal positicn of the Department of Labor, stated in a 1972
opinion of the Solicitor of Labor. However, § 900.608 contains
language inconsistent with this rule as to subcontractors and. as
noted ahcve., § 9G0.608 should be revised to be consistent wich
§ 900.1008.

Insvection-and Acceptance (%00.1010} {3211) -- This provision
states that the Secretary *shall have access teo work in
preparation or progress at any time® for inspection purposes. The
granting of access for inspecticn is unnecessary and could
interfere with completion of the work. The provision should
provide that the Secretary must provide notice of any inspection
and that the inspecticn will be conducted at a reagonsble time.
The last sentence of the provipion requires the Secretary to
‘generally' ccsplete the final inspectien within thircty days.

This language s ambiguous -- it can be interpreted to mean that
there are exceptions te the rule that the Secretary must conduct a
final inspecticn or that a final inspection need not be made under
certain eircumstances. This language was not included in earlier
drafts of Subpar’ J and should be deleted.

Beconuwsnded
We recommend revising 900.1010{a as follows:

{a) The Becrstary shall have reasonable accsss to
work 1in preparaticn or proUress at regular intervals as
agresd to by the Contractor, and the contractor and its
aubcontractors shall provide accese for inspection. rinal
payment for work performed will not bu made until the
SBecreatary conducts a final inspection and determines that
the work complies with all material <contract requirezents.
The Hec¢retazry shall complete the final inapection within
thirty calendar days of recelpt of writtsn notice from the
contractoer of completicn of thbe work.

Architect/Epgineer (A/E) Sexvices {900.1011} -- The procedure
for selecting qu:.liE:Led architects and engineers (A/E) contained
in § 900.1011 iz *designed to meet the requirements of the Brooks
Act as codified in the FAR.® We strongly object to the general
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application of the FARs and the burdensome Brooks Act requirements
to tribal A/E contracts. Brooks Act corpliance can be extremely
difficult for tribes in remote, rural locatiens and can result in
the selection of architscts from geegraphic regions far from the
constructicn site and disastrously inappropriate designs. Certain
contracts for A/E services are not construction contracts and
should, therefore, be exempt from FAR coverage in accordance with
§ 105{a} of the Self-Detsrmination Act, as amended. In
particular, we recomrend the deletion of 3 900.1011{b} xequiring a
tribal eviluation beard for the zelection of R/E services. If
such a board ig required, then We recommend the following
revisions.

Reconmepnded Revision;
Insert at the beginning of 900.1011{a)

Ex2eFt as provided in subsecticp 900.1011{e} halow,

{b} Except af described in subpsragre>h (e) below,
the uvaluetion of a potentiel A/E subcontractor #hall he
undertexen by an evaluation boerd establislhed by the
contractgr and compossed of msmbers who, ¢ollectively, have
e¥Darience in architecture, engineering, construction or
reluted professions, o¥ adajinistration of programs to be
performsd in the facility to being designed. Pach board
will consist of at least 3} members. No firm shall be
aligible for awzrd of an A/E services subcontract by the
contractor wiile any of its principals, associates, or
omployens 1rs pArticipating as =zembers pf the eveluation
bosrd or farticipated as =xembers of the svaluation bhoard
when the iixm was evaluated.

Revise 900.1011{c) as folleows:
(e} The evaluation board shall:

{1} Raviaw current data Ziles on eligible fizms
and their xesponses to a public notice concerning the
pnrticular projecty

{2} Evaluate the firms in accordance with (£}
Lislow)

{3) conduct formal intexviawe, ohtain additionsl
dats, and verify referentes with the rost higbly gualified
firms regarding concepts and the rel tive utility of
sltarnative methods of furnishing the required services in
the particular project, when the prospective A/Z contract
1s estimeted to exceed the soall purchases liwmitation.
Arzhitect-enyUinaesr fees shall not be considered in these
discussions; and

b7-932 0 - 0% - ¢
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(4} Prepare & f£inal selection list recommending
the firm and altercztes, if any, considered to e the most
highly qualified to perform the requirsd servicas. The
list shall include a description of the considerations
upon which the recommendations are based.

Section %00.1011(d} =states that the final selection of A/E
sub-contractors must be submitted to the Secretary for concurrence
before negotiations can begin. Mo tima-frame is provided for the
Secretary to make a determination. A 20-day deadline for
concurrence is repasonable and should be included in the
regulations.

Insert the following sentence at the end of the second
sentance in § 990.1011(d):

The dscretary shall concur in or reject the proposed
final salection within 20 days of receipt of potification
of that selection.

Paragraph (el should be revised to read:

(w) If a tiihe authorizing contracting of the
censtruction project maintains an in-house A/E department
the contractor may usie A/E services provided by that
department without psrticipating in the procedure set out
in 5300.1011(a)-{d} above.

Pavments (%00.1012) {3212) -- The last sentence in this
provigion gives the Secretaty the authority to withheld
indefinitely payments scheduled under the terms of a contract if
the Secretary determines that the contractor has failed to comply
with the material terms and conditions of the contract.

Section 105(h) of tha Self-Determination Act. as amended, is
cited ag the zource of this authority. Section 105(b) only gives
the Secretary the authority to impose such conditions on payments
as the Secretary deems necessary to carry out the purposes of the
Act. Sectlon 110(b} of the Act does not permit the Secretary ta
revise or amend the terms of a contract without the consent of the
tribal contractor and the Secretary is not permitted te terminate
a contract without complying with the reassurption provisions of
section 109 of the Act, including the right te a hearing. Action
te withhold payment may be a de facto termination. This sentence
ia inconsistent with the Act and should be deleted. FPunds should
not be withheld unless the contractor has been provided with an
appeal and a hearing.

187
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Revise the final sentence to read as followsa:

(@) If the contractor fails to comply with the
matarial terms and <onditicns of its contract as
determined by the Hecxatary: the Secretary may, if
necessary, exercles bis/her rights under %00.1106 bherseof.

Savipgs on Copstruction Profects (900.1013} (3212)-- This
secticn Fequires that savings in a cost-reimbursement contract be
returned teo the Secratary. unless the savings result from a value
engineering proposal initiated by the tribe or tribal organization
and accepted by the Secretary. in which case the savings would
remain obligated to the contractor for project enhancements or
additional benefits under the contract. This language is not
consistent with § 106(a) (3} of the Self-Determination Act, =&s
amended, which provides, in part, that *savings in operation under
a Self-Determination contract shall be utilized to provide
additional services or benefits under the contract ... .* We do
not see how a regulatory provision in flat contradiction to the
statute can be justified.

Recoxmended Revision:s

This section’'s title should be revised to read: *§5 900.101;
Savinga and Profita on Comstruction Contracts.® The section
should be reviged to read:

The negotiated price of a fixed-price contract may
includa & reasonable profit. Funds obligated to & cCost-

relabursement construction contrect rsmaining efter the
completion of the project (inzluding reimbursement of the
contractor for all authorizsd expenditures} shall Xemain
obligated to the contractor to provide additional services
oF bhenefits under the contract.

See discuszion below on fixed-price contracts under
5 900,1014.,

Heivers (900.1016) (3212} -- Relying on the authority in
saction 105ta) of the Self-Datermination Act. as amended., this
provision describes a procedure for a contractor to recquest
waivers of specific statutes or regulations. The procedure does
not include a time-limit within which the Secretary pust issue a
response to a Waiver request and it does not provide a contractor
the right to appeal a denial of a waiver request, We recommend
that this section provide for a 10-day deadline for action on a
waiver request,

The sentence stating that the declination criteria do not
apply to waiver rcJuests should be deleted. A request to waive a
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contracting law or regulation should be granted unless it can be
declined based on the declinaticn criteria. As to regulatory
provisions we think evaluation of waiver requasts agqainst
declination criteria is clearly required by the Act. With respect
to statutory provisions of contracting laws the Secretary should
exercige his waiver authority consistent with the goals of the Act
and approve waAivers unless such approval would cause gervices to
Indians to be unsatisfactory, adequate protection of trust
resourced would not be assured. or the project cannot be properly
corpleted or maintained. The Act requires that the provisions of
contracting laws and regulations be evaluated againat the specific
criteria. Xn other words the Secretary should be required to
justify a statutory provigion in light of the declination
criteria, not simply to cite it. If the FAR matrix continues to
include clauses entirely inappropriate for the Indian self-
determination programs, then at least there should be a meaningful
administrative appeal to revisw whether guch clauses are necessary
and supportable undar the declinatisn criteria.

SUBPART K ~-- RETROCESSICON, RESCISSION AND READSUKPTION

Betrocession (900.1101} {3240} -- The proposed regulitions
include DOI draft language making & triba's request to retrocede a
portion of a contracted program subject to the discretion of the
Secretary. fthis restriction is inconzistent with section 105(e}
of the Act. which provides smimply that a retrocession shall become
effective within one year of a request. fThe statute Contains no
requirement that a tribe must retrocede all activities performed
under a contract or lose it# rerrocession rights. When a tribal
organization administers & program for several tribes,
retrocegsion of the portion of the cantract serving one tribe (or
tribes other tnan all of the supporting tribes} should involve
consultation with the tribal e¢rganization.

Q07
The last sentence of 200.1101{a} should be revised to read:

{a) Prior to tbe expiration date of the contract, a
tribe has a right to return responsibility for ths
opsratioh of & contract to the Secrstary, A tribe, after
connultation witb the tribal orgenization in the cass of a
contract adsinistersd by a tribal organization, ®»AY alect
to retrocede a portion of the operation of a contvact.

nrganization {900.1103) (3241) -- The proposed regulations make
ratrocession procedures applicable when a tribal contractor {other
than the tribe} *breaches® 2 contract and provides for tribal
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action in the event the tribal organization fails te comply with a
contract. There is no statutory basis for this specia! procedure.

Tribal retrocession rights exist whether or not a tribal
organization has breached the contract and are entirely
discretionary with the tribe. The Secretary's interest in such
cases is limited to the circumstances in which he or she can
cancel the contract and reassume the contracted pregram. These
extra-statutory procedures should be eliminated from the
regulations. Cancellation of a contract in casa of the wviolation
of its terms is provided for in the re-assumption provisions under
§ 109 of the Act and conditicned upon the circumstances specified
therein.

We recommend that 900.1103 ke deleted in its entirety.

Effect of Retrocession (900.1105) ({3241} -- The propesed
regulations provide that the Secretary shall “endeaver to provide®
the same level of funding and quality of services that were
provided prior to retrocession of the program to the Secretary by
the tribal organization. Tribal representatives have argued that
the Secretary provide no less than the same level of funds and
quality of services as were provided prior to retrocesSsion of the
contract. In effect, the proposed regulations require no more
than a *best efforts’ commitment. Since the agencies now have cne
year to prepare for operating a retroceded program they should be
able to provide at least the lavel of services and funding as had
been available when notice of retrccession was received, subject
to no adjustment other thapn those authorized by section 106(b} of
the Act.

We recommend deletion of the words ®endeavor to’® in this
section.

Hon-emergency Reassumption {900.1108) (3242} -- The proposed
regulations create an additional criterion {which has no statutory
basis) for reassuming a contracted program. Under section 109 of
the Act. the Secretary may reassume & contracted program on a
finding of either the violation of the rights or endangerment of
the health, safety or welfare of any peérson, or gross neglidence
or mismanagement in the handling or use of funds provided to the
trikal organization under the contract. The proposed reguiations
add & third non-statutory criterion - "endangerment of trust
resources.' While in some circumstances such endangerment could
constitute a violatian of rights or endangerment of welfare. we
are concerned that this additional criterion could provide & basis
for the Interior t0 reassure & proyram because it disagrees with a
tribe's view of how to best manage tribal resources. If this new
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reassumpticn criterion needs to be added, it should be done by
Congress., not by an agency attempt Lo amend the atatute.

Rscommended Revision;

We recommend deletion of this phrase,

Emergency Reasgumpiion (900.1106(b)) {3242} =-- while the
proposed regulations retain language clearly setting out the
standard which the Secretary must use when deciding to reassume a
contract {contractor's perforisAnce poses an "immediate threat of
imminent harm"), they omit a sentence included in the Septembar
1990 draft requiring that *such a determination shall be based on
an evaluation of the contractor-s performance against the
requirements of its contract®. This proposed language grew out of
a successful challenge by the Tohono O’'odham Nation to an atrempr
by the IHS to reassume a component of its IHS contract for failure
of the Tribe to perform activities beyond its contract
obligations. The agencies should only be able to reassume a
contract based on the failure of a contractor ta perform
activities which it has a contractual obligation to perform.
Deficiencies in the contract language, itself, should not be
addressed through the reasgumption procedures. The deleted
language should be restored and made applicable ta smargency
reassumptions and. as well, to non-emergency reassusptions under
900.1106.

GUBRART L =~ DIACAETIONARY GRANTS

Avplicability (900.1201) {3242) -~ Like prior draft
regulations, the proposed discretionary grant subpart incorporates
various provisions of the regulations and makes them applicable to
discretionary grants. Howsver, unlike the earliar drafts, the
provisions requiring the Secrastaries to consult with tribes before
amending the regulations are not applicable to Subpart L. The
wailver provisions, however, are applicable to these grants. Like
the September 1990 draft, the proposad regularions provide that
contract support funds are not applicable to discreticnary grants.
Furthermore, the proposed regulations atats that *all applicable
direct and indirect costs will be included in the award amount.®
We take this to mean that an Indian trite {(usually & smaller
tribe} with a high indirect cost rate will have leas direct
program dollare to utilize than a tribe with a lower indirect co.t
rate gince such costs are "included’ in or taken off the top of
the award. We sea no juatification in this disgcriminatory
provision.

Regcosasnded Revision:
We recommend the delstion of subparagraph 900.1201(c}{s).
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Facilities Construction (900.1207) (3244) -- Facilities
constructed under construction ¢grants may not “ip any manner" be
leased back to the Secretary. This provision reflects an existing
IHS policy and obviously creates serious obstacles to the use of
such grant funds to address the need for health facilities in the
Indian Country. Congress has expresaly authorired such leasing
arrangements in the Indian Health Care Inprovement AcCt.

Bacogmended Revision:
He recommend the removal of this restriction by deleting
subparagraph (d}.

SUBFART H - BSECRETARIAL REPORTS AND CONSULTATION
» SQUIRENERTS

: port to Congress (900.1301) {3245) --
The proposed regulations deleste langua¢e from this section in the
September 1990 Joint Draft which required that the Secretary
consult with tribes concermning the formilation of the annual
budget. However, such consultation is provided for in
§ 900.103¢(b}{6}. For clarity this obligation should be cross-
referenced in § 900.1301. ‘The proposed regulations alsc delate
language which recquired the Secratary to develop within a year of
implementation of the regulations, with full participation of
tribes, a budget planning process which afforded tribea maximem
participation in the development of annual budget estimates for
the BIA apd the IHS. These modifications are distlessing in the
degree that they de-emphasize tribal participation in budget
planning.

The proposed regulatjons should be revised to make clear that
the report to Copgress should includa an estimate of the “contract
support® needs for the succeeding fiscal year since that
information will assist the Congress in providing sufficient funds
in asuch succeeding year to comply with section 106({a}) {2} of the
ACL.

Recomxended Reviglons
Section 900.1301 (b} should be revised to specifically
reference ‘direct contract support® as well as indirect costs

We further recoomend that a new paragraph (g) be added which
provides that the Secretary's report to ConQress include:

An estimnts of ths total funds raquired in the npext
£isoal ysar to fully fund the contract =support cost nsads
of contractors in Accordance with § 106{(a) {1} of the Kct.
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: i i (900.1302) (3245)
-~ In view of agency reliance on the *processes actually utilized*
foer allocate resources, the Secretary's annual report to Indian
tribes should include an explapation of these processes.

Becorpmends
We recommend that a new paragraph {e) be added at the end of
the section.

(=) The raport shall dstail the processas actumlly
utilizad by tbs gecratary to allocats Tssdources among
program sctivitiew.

ZUBPART N - PROGRAM HTANDARDS, DEPARTMENT OF HEALTH
AND EHUMAN SERVICES

" (900.1401-1402) {3245, 3246) -
- This Subpart has undergone revisions which raise a number of
questions concerning the degree of flexibility afforded tribal
contractors in designing their own program standards., Like
earlier regulation drafts, the current proposed regulations
acknoewledge that program standards, data collection and reporting
and quality assuxanca *are necessary, interrelated, and essential
parts of a gatisfactory health program.*® The Secrotary is
required under the proposed requlations to sstablish joint
tribal/Federal participation praocesses to °review and advise on
departmental program standards, quality assurance programs, and
Core Data Set Hequirements (CDSR}.*

The proposed regulations recegnize, however, that
responsibility for the day-to-day operation of a contracted
program rests with the contracting tribe or tribal organization.
The proposed regulations retain the sentence which states that:
*Nothing in this Subpart is intended to create any additional
declination or reassumption criteria.® Hevertheless, 900.1402
requires that all applications and contracts contaiR an assurance
of compliance with any *applicable* JCAHO or HCFA standard.

Earlier drafts regarding applicable standards allowed mere
latitude in the development of such gtandards. The 198% *Yellow
Draft® stated the following:

"Although for purposes of uniformity and consistency, it
is the preference of tlese Departments [BIA and INS]
that sclf-determination contracts include the same
standards and data reguirements [as the BIA and IHS], it
is recognized that Congress intended that tribal
contractors have the option of p_esenting and
negotiating alternative standards and data requirements.

193
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«Standards must be well-Known, commonly used and
accepted, and measure qualitative and quantitative
values. JCAMO and HCFA standards, where applicable., are
considered acceptable standards i further
soeeification in the contxack proposal. Where JCAHO and
HCFA standards are not applicable, tribal contractors
may choose among national, state, professional or
department standards, or develop equivalent tribally-
acgepted standaxds.” (Emphasis added.|

The *Yollow Draft® set out the process a tribe wag to follow
to establish accoptable standards and data requirements. Having
been participants in the discuasions resulting in the Yellow
Draft, we are well awara that the intention was to permit the use
of JCAHO or HCFA standards when & conbracted program kas in
compliance or gould cemply, but not to bar contracting under the
Act Lif a progran was not in compliance with such standards because
available resources Were insufficient oxr the tribal contractor
chose to propose alternative standards.

Alternative standards were appropriate (1) where the
Departmental requirements wera conpidered to be unduly burdensome;
(2) where the information was not readily available to the tribal
contractor; and {3} where the tribal contractor did not cunsider
tha Departmental data requirements assential. The Depa. tment
would then advise the tribal contractor on the acceptability of
the proposed standards and data requirements.

In the September 1390 Joint Draft this saction read: ’'The

following assuranco musk be included in the proposals, contracts
and contract modifications: The contract proposal ghall include
an assurance that the contractor will comply with appropriate
national, Stata, professional, agency ox tribal standards. ...
[JCAHO or HCFA] accreditation or conditions of participation are
applicable,' The procsdures allowing the establishment of
alternate astandards had been deleted.

Under the present propeosed regulations, the provision on
Program Standards, Data and Quality Assurance now reads: "The
following assurances QUL be included in the proposals, contracta,
and contract modifications: ... An assurance that the contractor
will comply with applicable {JCAHO or HCFA) accreditation
atandards or conditions of participation.” Only where such
Btandaxrds are nogt applicable do tribal contractors have the eption
of identifying a national, state, professional. agency orx txibal
standard which the health program would use. o procedureg are
aet out for contractora to follow to establish their own standsards
or the banis ubon which such standards will be evaluated by tha
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Department in cases in which a program or facility does not meet
JCRHO or HCFA standards.

In the 1989-90 consultations, neither tribal or agency
representatives intended to require compliance with JCAHO or HCFA
standards for all *638" contractors. The inktent was simply to
provide that compliance therewith was sufficient without further
:mm;zmimamummmm;ninm- If a
Program to be contracted could not meet guch standards. then the
tribal contractor geuld propose and negotiate alternative
standards with the agency being entitled te decline to accept rhe
proposed standards if it disagreed with them baged on the
statutory declination criteria.

Under the proposed regulations, current contracts which do
not meet the requirements of this Subpart or which are sflent on
Program standards, Drogram data or quality assurances, pust meet
the requjrements of the brogram standards., data and gquality
assurancas sections *in the firet request for continuat.on or
annual funding made subsequent to tha effactive date of these
regulations.” Opn the face of the proposed regulations it appears
‘that THS would decline the renewal or extension of such coatracts
if the astandards are not mat. Requiring compliance with JCAHO and
HCFA atandards would be unfair to contractors unable to comply
with such standards due to lack of funds and gould deprive Indian
pacple of medical services. The altarnatives set forth in earlier
drafts of the *giR* regulations should be restored. We have been
assured by INS staff that the new language in sections 1401-1402
is not intended to require compliance with the standards. If se,
aPDPropriate changes need to be made to clarify the intentien.

(900.1402 (b}
{3246) -- Like amarlier drafts, the proposed regulations require
that a contract proposal to IHS must include an agsurance that the
contractor will maintain a data collaction und reporting system
which is *campatible” with the Core Data Set Requirements (CDSR)
applicable to the program. Under the Proposed regulations, a
contractor is not required to uso the IHS data collection and
reporting system, provided that the system usad "provides for the
transmission of accurata and cumplete data ... as otherwise
raquired to meet the CDSR of the applicable THS informatlon
Eystems,® as well as requirements of the Computer Security Act of
1987, if the data cellection and reporting system is automated.
However, IHS plans no special financial aasinstance to tribal
contractors to meet such requirements. An IHS representative hag
explained this by stating that cengress lays additional reporting
requirements on IHS without providing additional reacurces. of
course, compliance with such additicnal requiremants on an IHS-

wide basis may be much easier finance than in the case of a small
Program.

_
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It appears that thecxe is no incentive for tribal contractors
to issue their own reporting requirements. It 18 our impression
that the more the requirements differ from the CDSR., the more
likely it will he that agency staff will fird it difficult to
match those requirementa to agency rzporting requirements. The
easier it ip for agency officials to understand the operations of
a contracted program, the easier it will be for that agency to
identify program needs, and perhaps remedy them.

Changes to the CDSR are to be published as a general notice
in the Federal Register. Regulatory changes to reporting
requirements under the CDSR imposed on tribal contractors are an
exception to (or a viclation of) the statutory requirement
prohibiting unilateral changes tao self-determination contracts by
the Secretary.

Like earlier drafts the propoased regulations acknowledge that
the cost of meeting the requirements of this subpart are an
allowabla cost under the contract. Unlike earlier drafts,
however, the regulatien drafters have deleted language which
provided that if the costs for providing the data required by the
CDSR was not included in the program covered by a contract. the
Secretary was to ‘endeavor® to provide such funding to the
contractor for these costs. The September 1%%0 Joint Draft had
required that the Secretary reimburse contractors for any
reasonable costs necedsary to meet CDSR above and beyond those
costs included in the contract award. This provision should be
restored.

At the end of 200.1402(bh) the following sentence should be
added:

{4} Tha Saeorstary shall reimburse the coatractor for
any reasonable costs to comply with the cDSR bayond those
costs which were included in the program prier te the
effective date of these regulations.

The proposed regulations require that the Secretary provide
technical assistance to enahle contractors to convert their data
into the formats required by the IHS information systems. Earlier
drafts had included provision for funding tc assist the contractor
in develeping and implementing acceptable quality assurance
programs. We recommend the restoration c¢f this commitment which,
while subject to the availability of appropriations. nevertheless
reflects a good faith intent on the part of the Secretary to
address data coliection needs.
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Tribal representatives supported language which would have
made the incorperation of proqram standards, data collection.
reporting and qQuality assuran_es subject to negotiation based an
local conditions, availability of funding., staffing and training
capacity. data processing capabiiities, and the availability of
technical assistance. Tribal representatives pointed out that all
too often che Department imgposes greater reporting requirements
without providing addit‘onal funds or assistance to aid tribes in
integrating the additional requirements into their performance
coutine. This language should be included in § 900.1403.

Aeacommended Ravisjiocnm:
Section 900.1402(b) should be revised to include a sentence
which reads:

{5) The decretaxy shzll provide ctechnical and
finsncial assistance to ContrActor# to enable them to
comply withk the reguirsmants of this sectlon.

{900.1404) (3246} --
We recommend that the complex and confusing language in the
proposed regulationa be deieted and the statutory requirement be
stated in the simple form found in the present BIA regulations.

Replace 900.1404 with the following:

The contractor agrees that any seorvices or aszsistance
to Indians under the contract ashall ba provided io a falr
and uniform manner.

See discussion below under § 900.1502.

SUBPART O - DEPARTMZLY OF THE INTERIOR PROGRAN STANDARDS

Under che new proposed regulations, gxcept whep a contracter
can justify a4 “variance® from existing Federal standards,
Tcontractors ghall adhers to all program standards to which the
Federal agency is subject, ... including statutes, regulations.
orders, policies, agency manuals, guidelines, industry standards
and perxsonnel qualifications,” to the extent that such standards
are referenced or set out in the contract or these regulations
‘and hava actually been observed by the government inp its
operation of the particular program.® How this last subjective
criterion is to be determined and by whom iz not specified. while
the requirement i{s limited to requirements *referenved or set out-”
in the contract or regulations, this provision is an invitation to
the Department to impose boilerplate requirements to which the
agency, itself, is subject.
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This language apparently seeks to reverse the *burden of
proef* in a declination appeal which is placed on the gavernment
@lsewhere in the regulations. This provision is also a dramatic
reversal of existing regulatery language which makesz clear that
inconsistencies between a contract propesal and BIA policies and
guidelines is not a basis for declination. See 25 C.F.R.

§ 271.15(d). The proposed regulations limit., rather than enhance.
the ability of tribes to re-design a contracted program. This is
the axact opposite of what Congress intended. The Serate Select
Committee on Indian Affairs in the Report accompanying the 1988
Amendments said:

"{Tlhe Coamnittee intends for the amendment to Drevent
che Bureau of Indian Affairs from requiring tribal
contractors to adhere to standards or procedures
contained in the Bureau of Indian Affairs HManual. The
Committee amendment also prevents the Bureaw of Indian
Affairs from requiring tribal contractors to utilize
financial, pracurement, travel, and personnel Systems or
procedures utilized by the Pederal Government for the
internal operation of Federal agencies.

*It should be clear from the intent of the Indian Self-
Determination Act that the administrative procedures and
methods used by Federal agencies for their own internal
operations should not be imposed upen tribal
contractors.” 5. Rep. No. 274, 20 (1%987]). .

Rather than recognizing the individuality of Indian tribes
and drafting regqulations which would allow for more, not leas.
flexibility. the proposed regulations impose uniformity as the
yule. A tribe will only be allowed the opportunity to do
something different when it can carry the burden of justifying an
exgeption. While such regulations would make the federal job of
determining contractor compliance easier. they thwart Congress-
goal of allowing Indian contractors to focus on buatter serving the
naeds of the Indian tribes and their members. The proposed
regulations do not, in the words of the Congress, "move beyond the
tendency to develop ‘generic’' pelicies applicable to all tribes
regardleas of needs or conditions,® They impose uniformity and
rigid adherence to Federal guidelines and standards -- without
regard to whether thay meet Indian neceds.

The proposed regulations state that when a statute,
regulation, order, policy. manual, guideline or industry standard
or other requirement which is identified prior te contracting is
subsequently revised, the contractor must comply with the revised
standards unless the contractor *satisfies*® the Fedaral
contracting officer that compliance with the new standard would
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"materially increase its cost® under the contract and seppPlemental
funding is not available. This criterion is entirely subjective
and therefore subject to inconasistent application by contracting
officeras. Revised orders, policies. manuals., guidelines or
induatxy standards should not be automatically ayplicable without
negotiation since the Act Prohibits unilateral contract
modification by Interior.

Under the proposed regulations., a contractor may propose an
alternative means of meeting the performance level provided that
the Secretary finds that the alternative standards. (1} promote
the purposes of the Act., (2) meet the trust responsibility to
Indians. ([3) assure the performance of functions or activities at
a level "cormparable” to that of the government. Requests for
variance may be submitted at the time of contracting, or as a
modification request. The regulations should ba revised to make
clear that program standards are subject to negotiatlon and chat
the Department may not irpose its own program guidelines as a
condition for contracting. but may only act to decline a proposal
(subj <t te appeal snd hearing) basad cn the statutory declination
criteria and muat carry the burden of preof that a standard on
which the agency insists is esszential to avoid declination under
such griteria.

We recommend deleting section 1501({a) through (d) and
inserting the following in lieu thersof:

£900,1501 - OENERAL PROGRAM REQUIREMINTE
(a} Purpose and Scope

(1) This subpart addressses contTact program
requirsments. The HSscrxetary's reQuiraments may be used in
evaluating proposals to determins whather to approve or
dsclioe a contract.

(2} Whers the BHecretary dJdatermines that the
contract proposal aszs submitted will npot producs minimum
satisfactory results io accord with the statutery
declination ariteris. negotiations as well as technical
assistance will bs used to avold declination.

{3} Ceneral pProgTam resquiremsnts for
construction gentracts are in Hubpart J of this part;
special program requiremsuts for particular Department of
tha Interior construction programs may appeaar in this
subpart,

(h) Identific tion of Program Requirsment

199
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{1} Tha coptract proposal shall identify ths
program requirsmants to bka used in cerryiag ocut the
pProgram to he contracted. Buch program resQuirementszs szhall
comply with applicahle stetutaes.

Additional reguirements utilized in the
Gecretarxy's diresct oPsration of bhis program may he found
in Departmsntal Manuals (DM) and sbhall he provided to
tribos upon regquest. The requirements will not he
unilaterally imposed on the trihes.

{2) Progran Tequirssents sslactsd or dsvelopsd
for & contract iavolving trust resources =may not he less
thasn the BsoxstaXy adherssz tg At the time the propossl is
submittsd, A program rejuirxemsnt selsoted may he higher
than that malntzined by the Secretaxy, but szuch cholce
must be identified in the oaontract. .

{c) Program Requiremant

The Oecretary shall not reguirs a contractor to adherxe
to any program requirsaments other than those 1dentified iz
the contract.

(4) Coordination of Programs

The Bscrstairy shall ceordinats ths Progdram{s) or
Portion(s) theruof carried out by him, with thosse carried
out by a trihal contractor(s). A ©ontract proposal sbhall
include mn assurinos that the JXadian tribe or tribal
organization +=ill cooxdinats its programsz with the
program(s) or portion{s) carried out by the Searstary or
by other tribes or trihal oxganizations. Tha proPosal
shall dascrihe the Nethods £or <ecordination with othex
governments and organizations in carrying out the
contract, if appropriate.

Te provide for the ordexly transition iz the delivery
of programs to individual Indians and Indian tribhes, &
peariod of tranwition or eco-mantgement may he provided to
xeet the reguirsements of the Indian trihe and the
Secretary's responsihility. Thiz peried of transition
muvt be wsxecuted within available funds Ly & coopPerative
ag--esament Letween the Indian tribs and tha Becretary.

Lonflicts of Intaregt {500.1501(e)) (3247) -- The September.
1990 Joint Draft merely recuired that a contracter which operates
a trust rssgurce program give an assurance that conflicts of
interest or apparent conflicts of interest would be avoided. How,
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under the proposed regulation, all tribal contractors and their
employees are, for all intents and purposes, treated as Federal
employees for conflicts purposes without regard to the subject
maktar of the contract. The proposed regulations impose ugsn
tribal contractors requirements which are more stringent than
requirements imposed upon procurement contractors.

Interior's insistence on policing intra-tribal matters is one
more exarple of the federal attempt to use the opportunity to
issue new regulations to narrow, rather than te enhanca, tribal
autonomy. It reminds us of BIA's attempt to transfer an agency
superintendent on conflict-of-interest grounds when a tribe
eiected hie brother as tribal chaixman. The Bureau insisted that
there must be A& "conflict® although there was no statutory or
regulatory basis for applying federal conflict of interest rules
to that case, Indeed, under federal conflict of interest
regulations, there vas no conflict, The BIA lost in court. See
Oglala Sioux Tribe v, Andrus, 603 F.2d 707. fn. 13 (1979). We
recommend a return to the coempromise languzge which wes carcfully
negotiated between federal and triba) representatives apd
incorporated in the 1990 Joint Draft,

Bsconmended FRevisioni
We recommend that this section be deleted and a new paradrach
{e] be substituted in its place. as follows:

(o) Avoiding cConflicts of Intsrest

A contract ProPosal to operats txyust resourca pIOgIAMS
shall include un essuranca that ronflicte of interest, or

aPPearances of conflitt of interest will be avoided among
tha contractor, contractor's emplovees, tribal governing
body, the clients being seived, and individual trust or
reatricted property owners.

(900.1502) {3248) --
The Interior Department appears to have used a provision similar
to the IHS gtandard set out in Subpart N concerning the Fair and
Uniform Provision of Services. In existing Interior regulations,
the Fair and Uniform Services clause is one zentence long. *The
contractor agrees that any services or assistance provided to
Indiang under the contract shall be provided in a fair and uniform
manner.® 4l C.F.R, § 14H-70.617. Under the proposed regulations.
services must be provided under a contract "consistent with
applicable priorities, policies, and regulations and ghall make no
discriminatory distinction among beneficiaries.® A lengthy. but
non-exhaustive list of "discriminatory distinctions® is then set
out. This moere complex and restrictive language has been adapted
by Interior from present IHS regulations (4B C.F.R, § PHS 352.2B0-
4(a) Clause No. 37},
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This change was developed in respense to a congressional
directive to gstreamline *'638° requirements and increase i
flexibility. It certainly gives a new meaning ta *streamline® and
*flexibility"*,

We recommend =limination of § 1502 and retention of the
current language set forth at 41 C.F.R. § 14H-70.617, as follows:

The cContractor Agress that &ny saervices or assistanca
provided to Indiane undaer the contract shall be provided
in a fair and uniform wmanner.

BUBPART P -- REQULATION ADMINISTRATIOR

Particination and Presentation ¢900.1603} (3249] -- Under the
proposed regqulations, excepc for cnanges to OMB Circulars.
requlations and other *codified directives® referenced in these
requlations, the Secretary of the Intcrior and the Secretary of
DHHS are to consult with, and solicit the participatieon of, Indian
tribes and tribal erganizations in developing amendments to these
requlations at least 60 days prior to presenting the proposed
amandment to the CongTess. We view changes to OMB Circulars and
other referenced regulations to be just as significant, if not
moTre #o, as regulation amendments. Such changes will normally be
made to circulars and regulations by agencics havirg no experience
in or authority over Indian matters with no consideration as to
whether such modifications benefit or harm Indian tribes, Under
the Septemb:r 1990 Joint Drafi, tribal contractors had the option
of whether to be bound by changes to OMB Circulars once its
contract was negotiated. Further protections were afforded tribes
by having such changes rovicwed by the Secretary «nd tribes in
congultation, If it were found that the change was neither
detrimental to tribes noxr inconsistent with the Act. the Secretary
would then amend the regulations to reflect the change.

We recommend replacing the language of the proposed
regulations with the compromise language included in the 1990
Joint Draft.

Wajvers (900.1605) {(3249) -- The revised language authorizes
the Secrataly to grant a waiver of ‘any Federal contracting law or
requlation® as well as *a provision of these regulations* for good
cause shown on the ground that the waiver is in the best interests
of persons to be served under the contract. When deciding whether
to grant a waiver request, the Secretary shall consider (1)
whether there are uwnusual circumstances which make the law or
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redulation inapprepriate for the contract; or {2) whether the
waiver will alleviate *gyhgtantial hardship.*

Heither agency, however., Permits a contractor to appaal the
denial of a waiver request, and waivers, when contained in a
coentract prorosal, "may be considered separately from the Proposal
at the discretion of the Secretary. The declination criteria Ve
do not apply to such requeats for waivars.® This means that the
Secretary may decline a waiver request, even if granting it weuld
not result in unsatisfactory services, inadequate protection of
truat regources or prevent the completion of the gervices to be
contracted.

Under the proposed regulations, the initial decision on a
waiver requeat .s Final Ffor the Department and, unlike current
rcgulations of the Interior Department, contain no time-frame by
which a decision must be made. Tribes will, however, be notlfied
of the reasons for the denial although no appeal rights are
provided ther. In our epinion, a regqulatory waliver requaat
included in a contract proposal may legally be declined only on
the basis of cne of the three statutory declination criteria
twhich under the third declination criterion would permit a
refusal te decline {f the regulation proposad to be walved is
required by statutory law}. Consequently, the proposed regulatory
clause on waivers is contrary to law and ghould be revised to
provide that walver requests will be approved unleus declined
under the declination criteria.

Delete the second and third mentences in 900.1505{a} and

insert the fellowing:

Foxr a aspscific contract or contracts, ths Sscrataxy
shall, when requested by a tribs or tribal organization In
& dofitxact proposel or a contract modification proposal,
walve a federal contracting law or regulation Provided,
however, that such a request may ba declined in the manner
set forth in 900.207 and any such declination shall be
subject to appeal as provided in Bubpart n. In
coneldering whether to decline a welwser raQuast of a
gontracting law on the ground gtated in 500.207{b){3) the
Becretary eshall approwvs the xsquest in ths abesnce of a
spacific finding that the application of the law in
Question to the contract or contracts ias conelstent with
thes goveroment-to-goaverament relaticnebhip betwsan the
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Unitesd States and the Indian tribes and with the f£indings
aod Dolicies sst forth ip ssctlone 2 and 3 of the Act.

Sincerely.

HOPBS #/'STRAUS }DE‘AN & WALKER
Al W ,-{‘\_,_-
)

5. Bobo Dean

Attachments
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Tribal Clients

The discussion of contractibility ip the proposed regulations
at 5% Fed. Reg. 3168 suggests that the scope of contractibility is
to be defined by refersnce to the Buckley v, Valeo, 424 U.S5. 1
{1975}, line of cases, so that "significant authority pursuant to
the laws of the United States® may constitutionally be exercised
only by Officers of the Upnited States appointed pursuant to the
Appointments Clause of the Canstitution. Reference is made to "a
number of cases after Bucklev® in which. it is said. the Supreme
Court has upheld delegations only where the President *ratains
gufficient control."

Curiously., no effort is made to explain how thase Supreme
Court decisions bear upon any realistic hypothstical contracts
that might be entered into under Public Law 93-638. In Eact,
these decisions have no conceivable bearing on contractibility.
Every cne of the cited decisions is concermed only with the
separation and/or delegation of powers among the Executive.
Legislative and Judicial branches. The issue in all of these
cases was the extent to which Executive-type functions could be
exercised by persons cutside the Executive Branch when the pevson

. ; : : . : .
WMWW 1 ida tl i ;

A good example of this is found ip a racent decigion by The

U.S. District Court for Oregon in 1ted Tribes of Siletz
v, Uniced States, Civ. Ho. 92-1621-BU (D, Or.
Dec. 22, 1993). giletz involved § 2719{a) of IGRA which prohibits
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gaming on off-reservation lands acquirsd in trust by DOI afrer
Qcetober 17, 1988, and § 2719(b) (1) (A} whizh made tha prohibition
inapplicable undar certain conditions. Thede conditions were a
datermination by the Secrstary, afrer consultation with ralevant
interests, including State and local officialas, thac a gaming
establishment on such land "would be in the best intsrest of the
Indian tribe and ics membera, and would not ba datrimsntal %o the
surrounding community, but enlv If the Governor of the State in

which the gaming activicv is to be conducted gopcurs in the
Secratarv's determination...." (emphaszis added!. Jd. at 8 (citing
25 U.s.C. § 2719(a)}).

The District Court said the underlined language in the abovae
quote violated the Appointments Clause "when it granted a state
governor veto powsar over a discretionary determinacion made by an
agency of the Executive Branch lagislatively charged with making
that determination.” Id. at 24. In reaching this deciszion the
court cbsarved thac che Appointmants Clause "apecifically
addiresses separation of powers betwean Congress and the Executive
Branch,  and that ies "cora concern la to snsure that executive
power remains independent."” JId. at 18. These principles wera
violated when "Congress, in affact unconstitutionally ampowaersd
the Governor to act as if she were an officer of the Unitad States
appropriately appointed by Congress to 'serve’ pursuant to fedaral
scatute and to exarciss significant authority over fedsral govarn-
ment actions through a congressional grant of power.* Id. at 17.

Clearly. it is not the axercise of an executive function by
an outsider that runs afoul of the Appointments Clause: it is the
fact that the gutsider was an agent of the Congress. not the
Executive. IXf Congress had anacted a statute that simply autho-
rized the Secratary to grant axceptions to the prohibition in
§ 2719 (a) in accordance with such rulas as he might promulgate,
and the Secretary promulgated a rule identical to the language in
§ 2719 (b} (1) (A) giving the Govarnor a vato over the Sacretary's
determination, this would not implicate the Appointments Clause
becaugse there woitld be no impingsment on the separation of powers
principle.

The use of tha Bucklev linae of authority ln the proposed
ragulatiens to limit the scope of contractibility flies in tha
faca of long estahlished and accepted authority and federal prac-
tica. Tha Atomic Erergy Commission and its successors., including
the Department of Energy, have from che beginning used managemenc
and oparacing contractors to run all phases, including construc-
tion. of its national laboratories and other major facilities and
programs. Similarly, it is a well-known fact that the mainstream
of the space program iz maniged and operated by contractors.
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In a 1969 article, we find an appendix satting forth an AEC
‘mansgement contract document' of the kind then in use. The con-
tract racites that the Government sngages the contractor to
mAnagea, opsrats, and maintain the Government-owned facilities

‘in accordance with zuch directions and
instructions not inconsistent with this con-
tract which tha Commission may dsem necessary
and give to the Contractor from time to tima.
In the abszance of applicable directions and
instructions, the Contractor will use its best
judgment, skill, and care...."

Hiestand & Flor-heim. The AEC Mapagement Contract Conceot, 29 Fed.
Bar J. £7, 103 (1969).

The rasponaibilities of the contracter explicitly include
srocurement *‘by subcontruct [o0f] the construction of new
facilities or the alteration or repair of Governmant-owned
facilicies." Ig at 103.

Although tha Governmsnt has the full power to supervise and
control all aspects of the contractor’'s work, the principle under-
lying such contracts is that the contractor is expectsd to operats
in a largely indspendent way so that the Government will have the
full henefit of its managerial and technical expertise,

In 19682. the Suprema Court, in United Statms v, Naw Mexico,
455 U.5. 720 (1982) considered whather the intimacy of the con-
tractual relationship betwesn such contractors and the Government
protected the contractors from Stats use taxes. The Court hald
unanimously that the contractors wera required to pay the tax
(although they would be reimhursed by the Government). Jusatice
Blackmun wrote the Court’'s decision. noting that *{w)hile subject
to the general diraction of the Government., the contractors are
vested with substantial autonomy in their operations and
procurement practicas.® Jd. at 723.

Nothing in the Bucklev line of cases has any relevance to the
question of what functions the executive branch may contract cut.
Where an agency of the Executive 8ranch enters into a contract,
the contractor performs its function for, and in effect as an
extension of, the Executive Branch. and is subject to the control
of the Executive Branch to the extent provided in the contract.

Nothing in the cited decisions bars an agency of the
Executive Branch from contracting with a privats party to manage
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the development or conduct of major Federal programs; from
reataining privacte law firms to litigate on behalf of the Cnited
States; or operates as & bar to any P.L. $3-538 contract that has
& realistic subject matter. We are not aAware __ any instance
{othayr than the present propesed regulations) in which the Bugklev
line of decizions has been cited as a basiz for limiting the scope
of axecutive agency contracting.

Iideaed, it is significant that in 1997, the Cffice of Manage-
ment and Budget isaued a Pclicy Letter (57 Fad. Reg. 45103) om
inharently governmental functions to provide quidance to the
departments and agencies as %o which functions are inkerently
governtental, i.e., must ba performad only by governwent per-
donnel; and which are contractible, but =0 closely support
Governmant parsonnel in their performance of inherently Govern-
mental functiens that their terms and performance of the contracts
require cloaer acrutiny and monitering. It ix particularly
significant, that this Policy letter makes no refersnce to the
Buckley lihe of casea or to the Appointmenta Clause.

The OMB Policy letter clearly does not involve bright-line
distinctions, but calls for review of the totality of the cir-
cumseances in each casa to assess such factors as the role of the
concractor In making decisicns and the locus of the ultimate
decigion-making. The erronecus application of the Bugkley prin-
ciples produces arbitrary bright-line distinctions as co whether
particular function ‘involves the exercisa of significant autho-
rity pursuant tc the laws of tha United States.® ‘the answer to
this question can always be *‘yes” if the agency does noc want to
conkrace .

In ghort., Bugkley and its prodigy are totally irrelevant and
inapplicable to the question ¢ contractibility under P.L. 93-618.
Whether or not a particular function is contractible should be
dacided case-by-case on the basis <f tha totality of the circum-
atances, including particularly whether the P.L. 93-+§38 contract
can be drafred in a manner thzc will adequately proteact the
Government ‘s interest (such as its °trust responaibility* to the
Indians}. The reliance by the agencies on the irrelevant Buckley
line of cases suggests that at least some of the officials of
thess agencies are sesking by any means, including grossly mis-
leading interprecations of the law, to protect the Indian service
bureaucracy =mgainst tha fedaral policy of Indian self-
determinacion.

20§
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MEMORANDUM

TO: Tribal Clients

FROM: Hobba, Straus, Dean k Walker

RE: Indian Preference.Provisiong -

Proposed Joint P.L,. 638 Regulations

Section 7(b}{1) of the Indian Self-Determination Act ("P.L. - .
638°) provides that any contract or grant. or sub-contract or sub-
grant. under that Act or any other federal act for the benefit of
Indians must requirs a preference for training and employment of
Indians to the greatast extent feasible. Saction 7(b)(2) reguires
that preferenca in the award of such sub-contracts and sub-grants
ba given to Indian organizations and Indian-owned economic
enterprises. The proposed joint regulations raflect a disagree-

. ment hetwean the Department of the Interior ("DOI") and the
L e Department of Health & Human Services ("HHS'} as to whether the
-] Indian preferenca must be without regard to tribal affiliacion.
Tha disagreement stems from the DOI solicitor's 1986 and 1992

cpiniona that the section 7(b} {1} and 7{b) (2} preferences. =
respactively, miast be implemeatsd without regard to tribal -
atfiliation.

I. HISTORY QF THE “TRIAAT AFFILIATION® LIMITATION:

1964: Title VII of the Civil Rights Act of 1964 prohibits
discriminatory employment practices, but axempts emplovers on oy
near an Indian reservacion with respect to a publicly announced
practice for giving employment preference te Indians living on or
naar a reservation. 42 (7.5.C. Sec. 2004 (e},

1975 (Januaryl: PF.L. 638 was enactad with Indian preferanca
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provisions in Section 7(b).

1975 (November}!: DOI promulgated 25 CFR 271-277 implemanting
Section 7ib)'s Indian preferenca requirements, but added a pro-i-
sion that "a tribal governing body may davelep its own Indian
praference requirements to the extent that such requiremants are
not inconsistent with ...[S5action 7(bl]."

1976: on June 25, 1976, the Departmant of Labor ("DOL")
published proposed amendments, which wera adopted later in 15976, -
to 41 CFR adding a new Section 60-1.5{6) which fnr the firse time
introduced an Indian axemption from the Equal Employment Oppor-
tunity Contract Compliance regulations. In the discussion of tha
proposed amendment at 41 Fed. Reg. 26229, it was atated that the
. propesed amendment would parallel Section 703(i) of the 1964 Civil
. Rights 2ct, and that neithar the Indian prefarance obligations of
- B.L. 93-638 contractors, nor the Indian preference provisions of
| 25 CFR Parts 27:1-277, wouid be altered. Hcwever, language was
- added without explanation or comment that the prefesrence "shall N
y not ... discriminate among Indians or the basis of religion, sex. -
or tribal affiljation ... "

. 1984 (april): DOI prosulgated 48 CFR 1404.70 and 1452.204-70

-- and 72 which require an Indfian prafersnce clause in cextain DOT i
: contracts, but not in P.L. §38 contragts, which clause includes .

- the "eribal affiliation” language, In addition, however., 48 CFR -
e 1404.7005 authorizes supplementation of the clause by specific ’-
tribal preference requirements. The preamble to the Fadsral -
Requlations publication of the proposed rule at 44 Fed. Reg.
62511-62512 [1%79)} states that no such tribal prefersnce require-
ment, including one based on tribal affiliation may be inconais-
tent with the intent of P.L. 638 or hinder the government-s right
to award or administer contracts.

1987 {May 16): The EECC issued a Policy Statement signed by
. its chairman, Clarence Thomas., ot Indian Praference Under Titla .
- VII of the Civil Rights Act (8 BNA Labor Rel. Rep. (Fair Emwploy-
ment Practices Manual) 405:5647, at 6653-54. One aspect con-
sidered was that of “Tribal Affiliation.®* The Statement referred !
to Secrion 7(b} of P.L. §38 and to the regulations in 48 CFR N
L *issued by tha Department of Interior geverning the implementatieon ..
) of Secticon 7(b}.* It alsoc referred to the ragulations issued by "
- the Office of Federal ~ontract Compliance of the DOL at 41 CFR . )
Section 60-1.586 which prohibited preferences that digcriminated :
on the basis of tribal 2ffiliation. The EECC stated that ‘al-
though Title 7 is dilent in this regard. the Commission considers
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the prohibition exprassed in these regulations to best sarve the
purposas intended by Section 703(i)}* of the Civil Rights Act. In
EEOC's view. Congress intended in eracting Section 703 (i} ro
ancourage the extension of employment opportunities to Indians
generally without allowing discrimination among Indians of
differant cribes.

The Statement notes that there may be de facto discrimination
in favor of members of A& particular tripe who live on or near the
Particular ressrvation on which an employer affording the pra-
ference operates. It notes that uader such circumgtancas the
preference may operate to favor members of that ecribe without
disadvantaging members of other tribes who do not live on or neayr
that resarvation. Nevartheless, the bottom line of tha Policy
Statemant i3 that extension of employment preferance on the hagias
of tribal affiliation is in conflict with Section 703(i).

A passage at the end of the Statement ‘#mphasizes that only
‘employers” within the meaning of Title VII are affected by the
Commission s position, and that since tribes are exempt under
Title ViI, pPreferences based on tribal affiliation under the
exployment practices of an Indian tril=» do not viclate the Act.®
Thus., under the EEOC Statement, when a triba itself is the P.L.
618 contractor, its prefersnces for its own pmembers would not
violate Title VIX.

II. TIHE BACKGROUND OP THE DOI POSITION

In an opinion. daced July 21, 1986, the Associate Solicitor.
Indian Affairs. considered a question raised by Peabody Coal Com-
pany as to whether a Navajo ordinance requiring employers to give
preferenca to Navajos, rathar than to Indians generally, violated
Title VII of the Civil Rights Act. The Associate Solicitor did
not really answer this question, since Peabody had also put the
questicn to the Equal Employmsnt Opportunity Commission which had
lead responsibilicy for interpretation of Title VEZ. Tha Asso-
ciate Sglicitor deferred te EEOC, which apparently got rid of this
question withour any published ruling.

The cpinion of the Associare Solicitor does, however, make
cleay his view that it ia unlawful to take tribal affiliation into
account for purposes of implementing Indian prefarsance. This is
accomplished largeiy by reference to the applicability of the
Navajo ordinance rto federal contractors. Raferring to the Indian
praference provisions Oof P.L. 93-638. the Associate Solicitor dis-
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cussed the DOL regulations at 41 CFR Part 60-1 under the squal
opportunity contract compliance program {E.0. 11246} admin.stered
by DOL. As discussed above, these regulations requirad an sgual
erploymant opportunicy clause in government contracts, but pro-
vided an exemption essantially identical to that in Title VII,
aupra, except that it aldo included a provis barring discrimi-
nation 2mong Indians ‘on the basia of relig:r 1, gex, or tribal
affiliation.” 41 CFR 60-1.5(6}. Tha Associate Solicitor's opinion
concluded that "federal contractors weuld violate thia provision
if they granted employmant praferance to Ravajos and not to other
Indians.*

The Associate Sglicitor then went on to say that P.L. $3-638
contains Indian preference provisions., and that LOI "implementing
provigions at 48 CFR Subpart 1404.70 Sections 1452.20i-71. (sic}
1452.204.72 require the inserticn of an Indian prefarence clause
in certain Interior Department contracts (emphasis added}.®! The
supposedly required clause is quoted and includes the *regardiess
of ... tribal affiliation® languaga. The Associate Solicitor then
recegnizes the fact that &8 CFR 1494.7006 authorizes the federal
Indian preferencas to ba supplemented by specific Indian pre-
ference requiraments of the tribe on whose reservation the con-
tract is te be performed. To protect his view as to the unlaw-
fulness of tribal affiliation prafarences., however, the Aszociate
Solicitor claims that thea preambular discussion in the Federal
Regigter publicatien of the final version of the regulaticns (44
Fed. Reg. 62511-12 (1979} "makes it clear that this provision is
not intended to authorize & tribe to impose a ... preference based
on tribal affiliation which is inconsistant with the fedaral
regqulations."? i

By letter of October 18, 1332, the Asgociate Solicitor res-
ponded to a request by a Department of Education attorney for
DOI'S position on the permisdibility of tribal preference re-

1 the regulations in 4% CFR can not now be regarded as luplementing
P.L. 93-638 for the simple reason that the provisions in 44 CFR are
explicitly inapplicable To P.L. 93-613 contracts (except in the limited
cass of construction coufracts and, even in thac <ase, the Secratary may
waiva ny FAR provisien inappropriate or inconsiscent with P.L. 91-513).

2 Wa find no such reference to °f{edaral regulations® in the cited Fedsral
EegizCAr matsrial. The Esdaral Reciater material does ralar to the
requiremant for consistency with Sectien 7 (b} of P.L. 638 (even though the
regulations in 46 CFR ara inepplicable to P.L. 638 contzacts).
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quirements with rmapect te Section 7(b}(2) of P.L. $3-§38. She
rafarred to the three provisions in 48 CFR raferred to above aa
"implementing regqulations* ) requiring insertion of an Indian
preference clause which i quoted in part, and which includes the
'regardless of ... tribal affiliation®' language. However. a
footnote in her lacter gtates tharc the sc-called implementing
ragulations under 48 CFR chapter 14 are inapplicable to P.L. 53~
638 contraces and solicitations.

The footnote chen mantions thar DOI requlacions for P.L. 53~
638 contracts are to bz found in 25 CFR Saction 271.44. 41 CFR
Section 14H-70.608, and 41 CFR Sec. 14H-70.610 (none of which,
incidentally, inzludes the "tribal affiliation® language).
Weirdly, thz next sentsnce in the footnote cbzerves that the
Asssciate Solicitor's conclusions with respect to prafarences
based <n tribal affiliation ‘with respect to regulations undar 48
CFR Chapter 14 [which, it will be recalled, are inapplicable to
P.L. 638 con-tracta) also apply to the ragulations under 25 CFR
Sec. 271.4 and 41 CFR Part 14H~70" fwhich, as noted in the firat
sentence ox this paragraph, do apply to P.L. §3-638 contracts but
do not contain the *tribal sffiliation' language},

Finally, it i3 stated that it would be inconsistent for pre-
fexences based on tribal affiliaticn to be prohibited for purposes
of section 7(b) (1) and permitted for purposes of Section 7(bj(2).
The prohibition for purposes of Saction 7(b}{1) is said to be
based on the July 21, 1986 letter's determination that the DOI
regulacions in 48 CFR prohibit praferences based on tribal affili-
ation for purposes of Section 7(b)(1l). This is remarkable in view
of the footnote statement in the letter that the regqulations in 48
CFR do not apply at all to P.L. 6338 cantractsg.

III. ANALYSTS OF THE SIONIFICANCE OF TRIEAL AFFILIATION IN
THE APPLICATION OF SECTION 7(bl

The Section 703(i) exemption from Title VII of the 1964 Civil
Rights Act of publicly annocunced preference for hiring Indians
living on or near a reservation by employers on or near thae
reservation was the only Indian prafersnce law for more than a
decrde, (other than 25 U.5.C. § 47 an old law applicable to the
Inte rior Department) and there was no limitation relating to
tribal affiliation., When anacted in 1375, P.L. 93-638 included an

} 5es rote 1, supra.
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explicit Indian preferenca provision, without any hint thac
praferances based on tribal affiliation would be barred. Indaed.
in November of 1975, the Intarior Department issued regulations
that inter alia implemented Secrion 7{b} of P.L. $3-§13, and addsd
an explicit clause permitting tribes to supplement the Section
7(b) prefarance with their own Indian prefarance requiremants (25
C.F.R. §§ 271-277). It is difficule to conclude that the prin-
¢cipal purposs of such supj-lementation would be anything other than
a tribxl praferencua. within the Indian preferenca, for members of
the particular tribe or parsons living on or near tha rassxrvaticn.

Prior to 1276, the Department of Labor regulations implement -
ing the sxacutiva orders barring discriminacion, and requiring
affirmacive action, in government contracts and subcontracts did
not contain any exemption for Indians. Such an exsmption was
introduced into the DOL regulations in 1976 with the addition of a
new provision, 41 C.F.R. § 60-1.5(6}. Wwhen notice of this pro-
posad addition was published in the Federal Ragistar tha Deparxt-
ment of Labor charactarized it as being parallel to that in Sec-
tion 703(1) of che Civil Rights Act, and asgserted that neither the
Indian preferanca obligations of P.L. 93-§38 contractors, nor the
20T regulations implementing that pubiic Law would be altered.
This suggests that the Labor Department believed that this new
provision with respect to Indian proference would not be
applicabla to P.L. $3~§38 contractors. This hypothesis is
supported by the fact that zoma 17 years aftar the DOL provision
on ‘tribal affiliation" was added, the Interior Department has
scill not modified ikts Part 25 regulations implementing P.L. 93-
638 to add similar language.

Indeed, the fact that Intsrior promulgated requlations in
12984 requiring Indian prefarence clauses, including the "tribal
affiliation" language, in contracts other than those under P.L.
93~638, (48 CFR §§5 1404.70 and 72) suggeats that Interior itsalf
believed che "cribal affiliation® language would 4 iuconsistent
with the intent of P.L. 93-638. On tha other hand. the Aasociate
Solicitor uzed these provisions in thea 1992 opinion to *bootstrap”
it4 way to a conclusion that a P.L. $31~638 contractor's preferance
based on tribal affiliation would be in violation of law.
similarly, tha 1992 EEOC Policy Statemant "bootstraps® on the
basis of these provisions and those in 41 C.F.R. § 60-1.586

The EEQC saas in the "tribal affiliascion* prohibicions of 48
CFR 5§ 1404.7000, st ssg. and 1452.204-71 and 72 provisions that
"hbest serve" the purposes of Section 703 (i} of the Civil Rights
Act, i.e., extending employment opportunities to Indians generally
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without allowing discrimination among Indians of differant cribes.
But the real issue i9 pot the surmised purposes of the Civil
Rights Act of 1%64:; it i3 the purposes of P.L. 33-638, and the
answer on this sesms much more obvicus.

It 13 probably correct to say that ona of the purposes of
Secetion 713(i} of the Civil Rights Act waz to help Indians
Jenerally without allowing discrimination among Indians of
differsnt tribes, hut the purpose of P L. 93-638 was to ¢ive
greatar opportunities for self-government to Lribes generally,
than existed under prior law.! Tribes were to Le freed from "the
prolonged Federal domination of Indian servica programs® which.
according to section 2{a)} of P.L. $3-638 "has served to retard
rathar than echance the progress of Indian people.* Indians
through their tribal ¢governments were to be given “an effective
voice in the planning and implementation of programs for the
benefit of Indians which ara responsi-re Yo the true noads of
Indian communicies.” Congress furtht found that *che Indian
people will never surrender their de: 1 to control their rela-
tionships both among themselvas and ¥ : pon-Indian governments,
organizations and persons.*

Opportunities for Indians under P.L. 93-638 wer: derivacive
from those afforded their tribes. It is clear that Indian salf-
determination was linked with economic development of tribal
lands, which in turn would *create jobs and support businesses on
Indian Jands." S. Rep. No. 100-274 (1988). It was contemplated
that melf-determination contracts would result in jobs for members
of the contracting tribe, which is, of coursae, conaistent with
giving employment preferences for members of that tribe. This
would appear to be the case ragardless of whether the tribe itgelf
were the contractor or an inscrumentality of the tribe, i.e.. a
"tribal organization," were the vehicle.

In short, the quastion iz whaether the allowability of pra-

£ The Senate Comuittes on Indian Affairs stated in its report on the
legislacion snacted in 1988 :o amend the original p.L. 538:

The change in the staterant of policy [in Secrion 102] is intended
to ... #rphasirze the nesd for Cthe Faderal govéernrant to recognize
the diversity of individual Indian tribes. It iz also intended %o
arphasize the need for the Federal govermment to consider tribal
needs on & tribe-by-tribs basis, and to move beyond the tendency
to develop ‘generic policies appliceble to all tribas regardless
of newds or conditicns ... * 5. Rep. Ho. 100-274 (1988) 15.
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farencas, bazed on cribal affiliarion. should be detetrmined by the
Indians themaalves through their recognizad rrikal govsrnmenz:, or

whether the agencias, without a single word of aupport in the
langquage of saction 7{b} itself, may decide that queastion by
federal fiat. If the zgencies heed tha clear purposes and iprent
gf P.L. 93-5639. there can be only one answer -- Tribes ahould
acide. .

Obviously, this interpretation is completely consistent with
*indian preference,” and it providesa a natural, sfforrless reading
of the statutory provision, The Indian prefarence iz complately
intact, although thare may he a first preference tc members of the
cortracting tribe. Giving the contracting tribe the right to pro-
vide a first preference to irs own members can hardly be said to
violate Indian praference, At the very most. it might be said. as
FEOC auggested in ita Policy Statemant, to produce aocme discrimi-
naticn among Indiangs of different tribes. but this type of miror
discrimination geems to be contemplated by P.L. 931-638, at least
when it is mandated by rribal government. The DOI interpratation
in the proposed joint regulations may make sense with respect to
contracts other than those upder P.L. 93-638. With respact te B.L.
931-638 contracts, however, it represents a strained reading thac
{1) does ot rest on any kind of logical or intellectual fooring,
(2) operates at cross-purpeses with the statute, {3} has naver
been justified by DOI, DOL. or EEOC in any reasonad manner, and
{4} is contradicted by DQl's own regulations authorizing tribal
preferances.

In short our conclusion that a P.L. 93-638 contractor's
preference for members of its own tribea. or residents on or pear
the raservation, is neither inappropriate nor unlawful so long as
a4 second preference is given to Indians generally. This
conclusion ia supported by the commentary in Felix $. Cohen's

Kk of Ingdian Law which asserts at page §72 that
federal civil rights scatutes "should not extend to tribes
discriminating hetween their members and others® (citing Fisher w.
Digtriet Coypt, 424 U.S. 382 (1976) and glattery vy, Arapahas
Tribal Council, 453 F.2d 278 (loch Cir. 1971).
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